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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
reguiatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 
For reasons of policy, the identities of the parties are not reported 
in decisions issued under one statute which expressly authorizes, 
but does not require the publication of the facts and circumstances 
of a violation, unless fhe Secretary in his decision has specifically 
ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1946, ed. 601 et seg.) , the Com- 
modity Exchange Act (7 U. S. C. 1946 ed. 1 et seg.), the Grain 
Standards Act (7 U.S. C. 1946 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S. C. 1946 ed. 181 et seq.), the Perish- 
able Agricutural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a 
et seqg.), and the United States Warehouse Act (7 U. S. C. Chap- 
ter 10). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws adminis- 
tered by the Department will be published herein. 

A yearly Index-Digest and Subject-Index, list of decisions 
reported, table of statutes, orders, etc., cited: and construed, and 
statistical and other tables will be found in No. 12 (December) 
issue of the Agriculture Decisions. 

Copies of monthly issues beginning with January 1942 of the 
decisions will be available through the Superintendent of Docu- 
ments, U. S. Government Printing Office, Washington 25, D. C. 
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UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 


(No. 3366) 


KEWASKUM DAIRY COMPANY et al. AMA Docket Nos. 7-1 and 7-2. 
Decided January 2, 1953. 


Validity of Order No. 7 (Milwaukee, Wisconsin)— 
Denial of Relief — Dismissal of Petitions 


Where petitioners, subject to Order No. 7, which regulates milk handling 
in Milwaukee, Wisconsin, objected to the order on the grounds (1) 
that the order is not necessary to assure an adequate supply of milk in 
Milwaukee; (2) petitioners’ business and the Milwaukee milk market 
do not involve nor affect interstate commerce; (3) they are unconstitu- 
tionally compelled to pay charges which constitute a tax not levied for 
a public purpose; (4) they are forced to pay prices not fixed by free 
contract; (5) the order was issued by the Secretary without examina- 
tion of the record, and upon an unauthorized vote of cooperatives, the 
Judicial Officer concluded that petitioners’ objections are without merit, 
and, therefore, denied the relief requested and dismissed the petitions 
in the two consolidated proceedings. 


Nature of Proceeding under Section 8c(15) (A) of Act 


In a proceeding under section 8c(15) (A) of act, which challenges the law 
fulness of an order, or a provision thereof, petitioners cannot have an ad- 
judication de novo by new and original evidence. 


Scope of Proceeding under Section 8c(15)(A) of Act — 
Evidence — Promulgation Hearing Record 


It is well established that the scope of this proceeding in grievances such as 
those involved herein does not extend beyond examination of the evidence 
in the promulgation hearing record. 


Evidence — Findings of Fact — Issuance of Order No. 7 


Where the Secretary found that Order No. 7 and all its terms and provi- 
sions would tend to effectuate the declared policy of the act, and made 
an additional finding that all milk and milk products handled by han- 
dlers are in current of interstate commerce in milk or its products, and 
these findings were made upon the basis of the evidence introduced at 
the promulgation hearing and upon the record of such evidence, the ques- 
tions as to whether the order is in the public interest and a justiciable 
exercise of the Federal power over interstate commerce should be con- 
sidered from the standpoint of the evidence upon which the Secretary 
made the findings to which petitioners object. 
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Evidence — Findings of Fact — Issuance of Order No. 7 


The evidence outlined in Findings of Fact 8 herein is enough to support the 
issuance of Order No. 7 under the commerce clause of Article I of the 
Constitution and section 8c of the act. 


Findings of Fact — Effectuation of Statutory Policy 


Petitioners’ prediction that Milwaukee will always have enough milk, regard- 
less of conditions, does not overthrow the evidence or the Secretary’s 
finding to the effect that the statutory policy would tend to be effectu- 
ated by the issuance of Order No. 7. 


Validity of Assessments Provided for in Order No. 7 


Petitioners’ allegations that assessments against handlers to pay the expenses 
of administering Order No. 7, mentioned in Finding 10, are void as con- 
stituting a tax, are not well taken. 


Deductions for Marketing Services as not Giving 
Justiciable Standing to Handlers to Complain of 


Deductions for marketing services, mentioned in Finding 13, are from funds 
belonging to producers, and the petitioners-handlers have no justiciable 
interest in them and no standing to complain of them. 


Order No. 7 not Violative of Principle of Freedom of Contract 


The claim that Order No 7 is contrary to the freedom of contract provisions 
of the Constitution is answered in the negative by the decision in United 
States v. Rock Royal Cooperative, Inc., et al., 307 U.S. 583 (1937). 


Messrs. Morris Karon and Philip Weinberg, Milwaukee, Wisconsin, for pe- 
titioners. Mr. John M. Durbin for Production and Marketing Adminis- 
tration. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a consolidation of two proceedings under Section 
8c (15) (A) of the Agricultural Adjustment Act (1933) as amended 
and as reenacted and amended by the Agricultural Marketing 
Agreement Act of 1937 and subsequent amendments (7 U.S.C. 601 
et seq.), involving the validity of Order No. 7 (7 CFR, 1949 ed., 
Part 907), which regulates milk handling in Milwaukee, Wiscon- 
sin. It was instituted by practically identical petitions filed on 
March 26, 1951, by Kewaskum Dairy Company, Kewaskum, Wis- 
consin, and on April 24, 1951, by William H. Heinemann Cream- 
eries, Inc., Jackson, Wisconsin, both milk handlers subject to the 
order. Section 8c(15) (A) of the act provides that any handler 
subject to an order “may file a written petition with the Secretary 
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of Agriculture, stating that any such order or any provision of 
any such order or any obligation imposed in connection therewith 
is not in accordance with law and praying for a modification 
thereof or to be exempted therefrom.” (Emphasis supplied.) 

In their petitions, the petitioners object to Order No. 7 on the 
ground that (a) the order is not necessary nor desirable to assure 
an adequate supply of milk for Milwaukee and (b) petitioners’ 
business and the Milwaukee milk market do not involve nor affect 
interstate commerce. They allege that they are unconstitutionaily 
(1) compelled to pay charges which constitute a tax not levied for 
a public purpose and (2) forced to pay prices not fixed by free 
contract. They assert (in their paragraphs numbered 4) that they 
believe that the order while purportedly issued by the Secretary 
of Agriculture was issued by him without examination of the 
record and was in fact issued by officials interested in extending 
a huge Federal bureaucracy, and upon an unauthorized vote of 
cooperatives. They ask exemption from and revocation of Order 
No. 7, return of amounts they have paid to the market administra- 
tor under the order, and prompt action on the petitions. 

On April 25, 1951, through Assistant Administrator John I. 
Thompson, and on May 18, 1951, through Assistant Administrator 
Roy W. Lennartson, the Production and Marketing Administra- 
tion answered the petitions and applied for dismissal of paragraph 
4 of each petition. By orders dated June 13 and 25, 1951 (10 A.D. 
769 and 781), the Judicial Officer granted the applications and 
dismissed paragraph 4 of the two petitions. The record does not 
show any attempt to appeal either of these two orders. 

The two proceedings were thereafter sent to the Office of Hear- 
ing Examiners. They were assigned to Hearing Examiner Jack 
W. Bain on July 2, 1951, who on that date set them for oral 
hearing in Milwaukee on July 25, 1951. On July 17, petitioners 
filed a combined motion to continue the oral hearing until after 
September 1 because they had similar issues pending before the 
United States District Court, they were busy as a result of having 
merged, etc. On the following day the Hearing Examiner post- 
poned the hearing to a date to be fixed after September 1, 1951. 
On October 1, he set it for October 23. On October 10, the peti- 
tioners requested another postponement to some date after De- 
cember 1 to await a decision in the court case. The respondent 
filed objections to postponement beyond November 15 unless the 
petitioners would make the payments required by the order. A 
continuance to November 27, 1951, was granted. 
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On November 5, 1951, Petitioner Heinemann requested that it 
be allowed to file an amended petition. The proposed amended pe- 
tition repeated the matters alleged in paragraph 4 of its petition, 
which had been dismissed by the Judicial Officer on June 25. Re- 
spondent filed objections. The Hearing Examiner, on November 
14, ruled that the issues raised by paragraph 4 had been closed 
for these proceedings when the Judicial Officer’s orders became 
final, and disallowed the amendment attempting to revive them. 
He also continued the November 27 setting to a time to be fixed 
after the expected decision in the court case, and asked the parties 
to file any objections they might have to a consolidation of the two 
proceedings. A request of both petitioners, filed on November 20, 
1951, for continuance of the November 27 setting, apparently was 
mailed before they received notice that the setting had been 
postponed. 

On November 13 and 30, 1951, Petitioner Heinemann filed docu- 
ments requesting admissions, under Rule 36 of the Federal Rules 
of Civil Procedure, by the United States Department of Agricul- 
ture, Charles F. Brannan, Secretary of Agriculture, and Herbert 
H. Erdmann, Market Administrator of Order No. 7, concerning 
the Milwaukee milk market and matters mentioned in the para- 
graph of its petition which had been dismissed. On November 15 
and December 6, the respondent objected, asserting that Rule 36 
is not applicable to these proceedings, and that the requests were 
not addressed to a party to the proceeding and involved issues 
which were either already disposed of by the Judicial Officer or 
which must be decided upon the record made at the original 
promulgation hearing. The Hearing Examiner sustained the ob- 
jection at the oral hearing. 

On February 28, 1952, the Hearing Examiner consolidated the 
two proceedings and, stating that the awaited court decision had 
been rendered, set the hearing for April 8, 1952. On March 11 the 
petitioners again asked a continuance, alleging that their counsel 
had other engagements for April 8 and asking that this matter be 
held in abeyance pending a decision of the Circuit Court of Ap- 
peals on a contemplated appeal of the above-mentioned district 
court decision. Respondent objected to further delay beyond the 
week of April 14. On April 1, the Hearing Examiner postponed 
the hearing to May 13, 1952. 

The hearing was held in Milwaukee on May 13, 1952. Morris 
Karon of Milwaukee appeared as counsel for the petitioners, and 
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John M. Durbin of the Washington office, Office of the Solicitor, 
United States Department of Agriculture, for the respondent. 

Harry G. Slater, First Assistant City Attorney of Milwaukee, 
asked to intervene for the City of Milwaukee to oppose the con- 
tinuation of Order No. 7. Respondent objected on the ground that 
whether the order should be terminated was a question for a 
rule-making hearing, such as was scheduled for the following 
week, and not this hearing, which was in the nature of a lawsuit 
between the parties. The Hearing Examiner ruled that sufficient 
grounds to intervene had not been shown. In spite of this ruling, 
Mr. Slater appeared after the luncheon recess with Mayor Frank 
P. Zeidler of Milwaukee, who was permitted to make a statement 
to the general effect that Order No. 7 tends to raise milk prices, 
lessen milk consumption and service, and diminish producer 
returns. 

The Hearing Examiner ruled that the legality of Order No. 7 
must be tested on the basis of the record made at the promulgation 
hearing which preceded it, and excluded new evidence on its 
desirability or the interstate character of the Milwaukee market. 
Evidence was received concerning the business of the petitioners, 
the payments to the market administrator under the order, and 
the employment of personnel to administer the order. Most of the 
hearing however, was devoted to attempts by the petitioners’ 
counsel to present evidence upon the issues dismissed by the Judi- 
cial Officer and the issues which must be decided upon the original 
promulgation record as explained under “Conclusions.” At the 
close of the hearing, the parties were given until June 4, 1952, to 
file suggested findings and briefs. 

Counsel for the petitioners filed a brief and proposed findings 
on May 2, 1952, claiming that the order is against the public 
interest because of what counsel says it has done, that Milwaukee — 
milk does not affect interstate commerce because it is all produced 
in Wisconsin, and that the Department has no jurisdiction to 
promulgate the order because it is financially interested in the 
order. The only references to the promulgation record were to an 
exhibit and a page of the transcript to show that there was and 
always had been a surplus of milk in the area. 

Respondent’s counsel filed its proposals and brief on June 3, 
1952. The petitioners filed a reply brief. 

The Hearing Examiner issued a report containing proposed 
findings of fact and conclusions and recommending that the peti- 
tions be dismissed. The petitioners filed exceptions to the report. 





AGRI. MKTG. AGREEMENT ACT OF 1937 
Cite as 12 A.D. 1 


. FINDINGS OF FACT 


1. From the effective date of Order No. 7 until July 20, 1951, 
Petitioner Kewaskum Dairy Company, of Kewaskum, Washington 
County, Wisconsin, was a Wisconsin corporation and a handler 
subject to Order No. 7. 


2. Since the effective date of Order No. 7, Petitioner William 
H. Heinemann Creameries, Inc., of Jackson, Washington County, 
Wisconsin, has been and is a Wisconsin corporation and a handler 
subject to the order. 


3. Effective July 20, 1951, the two petitioners merged into a 
single Wisconsin corporation, William H. Heinemann Creameries, 
Inc., of Jackson, Wisconsin, which has continued to be a handler 
under the order. 


4. Pursuant to notice published on January 14, 1950 (15 F.R. 
246), a public hearing was held in Milwaukee, Wisconsin, on Feb- 
ruary 6-13, 1950, on proposals for a marketing agreement and 
order for Milwaukee milk. The transcript of the hearing contains 
1,267 pages, and 60 exhibits were admitted in evidence. The pre- 
siding officer at the hearing was Jack W. Bain, a hearing Exam- 
iner under the Administrative Procedure Act (5 U.S.C. 1001 
et seq.), who, pursuant to the applicable rules of practice (7 CFR 
Part 900), took no part in the proceeding after the hearing except 
to certify the record on April 28, 1950. 


5. A recommended decision signed by John I. Thompson, As- 
sistant Administrator, Production and Marketing Administration, 
was published on June 16, 1950 (15 F.R. 3829) and time was 
given for filing exceptions. The recommended decision contained 
the following, under “Findings and conclusions,” each of which is 
followed by a statement of reasons for the finding: 

“(1) The handling of milk produced for the Milwaukee mar- 
keting area is in the current of interstate commerce and 
directly burdens, obstructs or affects interstate commerce in 
milk and its products. * * * 

“(2) Marketing conditions in the Milwaukee marketing area 
justify the issuance of a market agreement and order to reg- 
ulate the handling of milk.” 

6. Adecision by Charles F. Brannan, Secretary of Agriculture, 
was published on September 30, 1950 (15 F.R. 6598). It adopted 
the findings and conclusions quoted in Finding 5 hereof, and con- 
tained, under “General findings,” the following: 
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“(a) The proposed marketing agreement and the proposed 
order, and all of the terms and conditions thereof, will tend 
to effectuate the declared policy of the act;” 


7. Order No. 7 was promulgated by Charles F. Brannan, Sec- 
retary of Agriculture, by publication jn the Federal Register on 
October 26, 1950 (15 F.R. 7172). Under “Findings upon the basis 
of the hearing record” in section 907.0, it contains the following: 


“(1) The said order, and all of the terms and conditions 
thereof, will tend to effectuate the declared policy of the act; 
“(2) The parity prices of milk as determined pursuant to 
section 2 of the act are not reasonable in view of the price 
of feeds, available supplies of feeds and other economic con- 
ditions which affect market supply and demand for milk in 
the said marketing area, and the minimum prices specified in 
the order are such prices as will reflect the aforesaid factors, 
insure a sufficient quantity of pure and wholesome milk and 
be in the public interest; * * * 

“(4) All milk and milk products, handled by handlers, as 
defined herein, are in the current of interstate commerce or 
directly burden, obstruct, or affect interstate commerce in 
milk or its products.” 


8. The findings concerning interstate commerce, quoted above 
in Findings 5 and 7, are supported by evidence in the record of the 
February 1950 promulgation hearing that Milwaukee surplus milk 
is made into milk products most of which are sent outside of 
Wisconsin; this affects nationwide condensery prices; some Mil- 
waukee handlers sell milk for shipment to other states; some 
purchase milk from Chicago handlers; there is competition be- 
tween Chicago and Milwaukee handlers in both purchases and 
sales of milk; and producers change between supplying Chicago 
and Milwaukee. Such evidence may be found on pages 26-29, 57-59, 
94-98, 285-288, 421, 451, 660-664, 746-747, 916, 970-971, 1010, 
1170, 1173, and 1178-1180, and in exhibits 19, 36, and 52 of the 
promulgation record, and no other evidence in that record has been 
found which would overcome such evidence. 


9. The findings concerning marketing conditions and policy of 
the act, quoted above in Findings 5, 6, and 7, are supported 
by pages 19-148, 151-202, 284-304, 465, among others of the 
promulgation transcript. The supporting evidence is outlined in 
the Assistant Administrator’s recommended decision, adopted by 
the Secretary of Agriculture. This evidence discloses that the 
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absence of a uniform pricing plan throughout the Milwaukee mar- 
keting area is contributing to an unstable market situation and 
that producer prices at Milwaukee have been depressed to an 
unfavorable relationship with Chicago producer prices with the 
result that there is a threat to the supply of bottled milk for 
Milwaukee. No evidence in’the promulgation hearing record inval- 
idates this evidence. 

10. Section 907.82 of Order No. 7 provides that each handler 
shall pay the market administrator not more than three cents per 
hundredweight of milk received as such handler’s share of the 
expense of administering the order. 

11. Petitioner Kewaskum paid $3,113.11 as its share of the 
administrative expense through February 1951 but has not paid 
such share from then until its merger with Petitioner Heinemann. 


12. Petitioner Heinemann paid $1,207.56 as its share of the 
administrative expense through March 1951 but has not paid such 
share since then. 

13. Section 907.83 of Order No. 7 provides that handlers shall 
deduct from the amount paid producers for milk, not exceeding five 
cents per hundredweight of the milk, and pay it to the market 
administrator or the cooperative which performs marketing ser- 
vices for such producers. 

14. Petitioner Kewaskum paid $1,869.44 as its assessment for 
marketing services through February 1951 but has not paid such 
assessment for later months. 

15. Petitioner Heinemann paid $769.53 as its assessment for 
marketing services through March 1951 but has not paid such 
assessment since then. 

16. Heinemann, the corporation in which petitioners merged, 
disposes of its surplus milk for manufacture into milk products 
most of which go out of Wisconsin, sells milk in competition with 
handlers operating in interstate commerce, and sells milk for 
shipment to purchasers in Missouri. 


CONCLUSIONS 


A large part of the petitioners’ case is (1) that the order is not 
necessary for Milwaukee milk and is not in the public interest and 
(2) that the Milwaukee fluid milk market is not in interstate 
commerce but is local and intrastate. The petitioners apparently 
cannot understand why they can not adjudicate de novo, that is 
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by new and original evidence in this proceeding, the questions as 
to whether there should be in existence under the act an order 
regulating the handling of Milwaukee milk and whether the order 
is justified under the commerce clause of Article I of the Constitu- 
tion. The order was issued after compliance with the statutory 
requirements of notice, hearing, evidence, findings, etc. This is a 
review proceeding for examination of legal deficiencies. Whether 
it is sound or desirable policy to have issued the order, or to con- 
tinue it, is a matter for determination under the promulgation 
proceedings of the act. Termination of or exemption from an order 
in this proceeding can only be ruled as a result of finding that an 
order, a provision thereof, or an obligation imposed thereunder is 
not in accordance with law. 

As is seen from the Findings of Fact, the Secretary of Agricul- 
ture in issuing the order found that the minimum prices prescribed 
by the order were such as to reflect the price and availability of 
feeds, etc., as would insure a sufficient quantity of pure and whole- 
some milk and be in the public interest. The Secretary found that 
the order and all its terms and provisions would tend to effectuate 
the declared policy of the act. The Secretary made an additional 
finding that all milk and milk products handled by handlers, as 
defined in the order, are in the current of interstate commerce or 
directly burden, restrict or affect interstate commerce in milk or 
its products. These findings were made upon the basis of the evi- 
dence introduced at the promulgation hearing and upon the record 
of such hearing. The evidence supporting these findings is referred 
to above in the Findings of Fact. Since this proceeding deals only 
with whether the order is in accordance with law, the questions 
as to whether the order is in the public interest and a justifiable 
exercise of the Federal power over interstate commerce should be 
considered from the standpoint of the evidence upon which the 
Secretary made the findings to which the petitioners object. 

It is now well-established that the scope of this proceeding in 
grievances such as those being discussed does not extend beyond 
examination of the evidence in the promulgation hearing record. 
Sprague Dairy Co. v. Anderson, N.D. IIl., November 1, 1946; 
Titusville Dairy Products Co. v. Brannan, 176 F.(2d) 332 (C.C.A. 
3d, 1949), cert. denied, 338 U.S. 905 (1949) ; Beatrice Creamery 
Co. v. Anderson, 75 F. Supp. 363, 367 (D. Kan. 1947) ; Dairymen’s 
League Cooperative Association v. Brannan, 173 F.(2d) 57, 66 
(C.C.A. 2d, 1949), cert. denied, 338 U.S. 825 (1949) ; Bailey Farm 
Dairy v. Jones, 61 F. Supp. 209, 228 (E.D. Mo. 1945), aff'd sub 
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nom Bailey Farm Dairy v. Anderson, 157 F.(2d) 87 (C.C.A. 8th, 
1946), cert. denied, 329 U.S. 788 (1946). 

The evidence outlined in Finding of Fact 8 is enough to support 
the issuance of the order under the commerce clause of Article I 
of the Constitution and section 8c of the act. United States v. 
Wrightwood Dairy Co., 315 U.S. 110 (1942); United States v. 
Rock Royal Cooperative, Inc., et al., 307 U.S. 583 (1937) ; Mulford 
v. Smith, 307 U.S. 38 (1939) ; Wickard v. Filburn, 317 U.S. 111 
(1942) ; Mandeville Island Farms, Inc., et al. v. American Crystal 
Sugar Co., 334 U.S. 219 (1947) ; National Labor Relations Board 
v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937) ; Consolidated 
Edison Company v. National Labor Relations Board, 305 U.S. 197 
(1938) ; United States v. F. W. Darby Lumber Company, 312 U.S. 
100 (1941) ; United States v. Adler’s Creamery, Inc., 107 F.(2d) 
987 (C.C.A. 2d, 1939) ; Titusville Dairy Products Co. v. Brannan, 
supra; Allen et al. v. Brannan, §.D. Ohio 1950. In addition, as 
shown by Finding of Fact 16, milk handled by Heinemann goes 
into interstate commerce as milk or milk products and the peti- 
tioners sell milk in competition with handlers operating in inter- 
state commerce. 

The instability in the Milwaukee milk market is referred to in 
Finding of Fact 9. The petitioners’ position is that there is so 
much milk produced in Wisconsin that Milwaukee will always 
manage to get enough to supply its fluid needs no matter what else 
may happen. Section 2(1) of the act declares it to be the policy of 
the act to establish and maintain such orderly marketing condi- 
tions for agricultural commodities in interstate commerce as will 
establish parity prices, and section 8c(18) modifies this to provide 
for the prices therein described. It is the statutory policy, then, to 
establish and maintain an orderly market to bring about and main- 
tain the statutory price level. The petitioners’ prediction that Mil- 
waukee will always have enough milk, regardless of conditions, 
does not overthrow the evidence or the Secretary’s finding to the 
effect that the statutory policy would tend to be effectuated by the 
issuance of the order. 

The petitioners’ allegations that assessments against handlers to 
pay the expenses of administering the order, mentioned in Find- 
ing 10, are void as constituting a tax are not well taken. Varney 
v. Warehime, 147 F.(2d) 238 (C.C.A. 6th, 1945), cert. denied, 
825 U.S. 882 (1945); Combs v. United States, 98 F. Supp. 749 
(D.C. Vt. 1951). 

Deductions for marketing services, mentioned in Finding 13, 
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are from funds belonging to producers, and the petitioners have 
no justifiable interest in them and no standing to complain of 
them. United States v. Rock Royal Cooperative, Inc., et al., supra; 
In re Barron Cooperative Creamery et al., 10 A.D. 305 (1951). 

The claim that Order No. 7 is contrary to the freedom of con- 
tract provisions of the Constitution is answered in the negative by 
the Rock Royal decision, supra. 

The petitioners’ assertions concerning promulgation by inter- 
ested officials and upon votes of cooperatives were disposed of by 
final decisions in June 1951. In re Kewaskum Dairy Company, 
10 A.D. 769; In re William H. Heinemann Creameries, 10 A.D. 781. 
Attempts to reinject these issues by amendment, offers of evidence, 
and requests for admissions were properly rejected by the Hear- 
ing Examiner. 

Order No. 7 and all its provisions and applications complained 
of by the petitioners are in accordance with law, and the petitions 
should be dismissed. 

All contentions of the parties presented for the record have been 
considered, and whether or not specifically mentioned herein, any 
suggestions, requests, etc., inconsistent with this decision are 
denied. 


ORDER 


The petitions in the two proceedings here involved are dismissed 
and the relief requested in each is denied. 

Copies hereof shall be served upon the parties or their counsel 
of record, and upon the Market Administrator of Order No. 7. 


(No. 3367) 


Inre HARRY CARPENTER, d/b/a CARPENTER COMMISSION COMPANY. 
P&S Docket No. 2027. Decided January 5, 1953. 


Suspension of Registration—Violations of Act—Cease and 
Desist—Misusing Shipper’s Proceeds—Consent Order 


Where the Order of Inquiry and Notice of Hearing alleged that respondent, a 
registered market agency and dealer, was insolvent and had misused 
shippers’ proceeds, and respondent in an amended answer admitted the 
allegations, waived oral hearing and examiner’s report, and consented 
to the issuance of an appropriate order requiring him to cease and desist 
from such violations and suspending his registration, and upon recom- 
mendation by the Livestock Branch, respondent is ordered (1) to cease 
and desist from misusing shippers’ proceeds, and (2) to deposit the 
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gross proceeds received from sales of livestock on commission in a Ship- 
pers’ Proceeds Account and not withdraw funds therefrom for any pur- 
poses except those for which shippers’ proceeds may be properly used; 
and respondent’s registration is suspended beginning on the effective date 
of this order for six months and thereafter until he demonstrates that 
he is no longer insolvent. 


. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Charles N. Woolery, of Sergeant Bluff, Iowa, for respond- 
ent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The Order of Inquiry and Notice of Hearing, 
filed by the Director of the Livestock Branch, Production and 
Marketing Administration, on October 16, 1952, alleged that re- 
spondent, a registered market agency and dealer, was insolvent 
within the meaning of the Act of Congress approved July 12, 1943 
(7 U.S.C. 204), and had misused shippers’ proceeds in wilful 
violation of sections 304, 307, and 312(a) of the act (7 U.S.C. 
205, 208, 213(a)), and sections 201.40 and 201.41 of the regula- 
tions (9 CFR 201.40, 201.41). Respondent filed an answer to the 
Order of Inquiry on November 7, 1952, acknowledging that ship- 
pers’ proceeds had been misused and making certain explanations 
in connection therewith. Subsequently, on December 18, 1952, re- 
spondent filed an amended answer in which he admitted the alle- 
gations contained in the Order of Inquiry, waived his right to an 
oral hearing, and consented to the issuance of an appropriate order 
requiring him to cease and desist from the violations alleged in the 
Order of Inquiry and suspending his registration under the act 
“for a period of 6 months and thereafter until such time that the 
respondent is found by the Judicial Officer to be solvent.” Re- 
spondent also waived the report of the examiner. The Livestock 
Branch, by its attorney, has recommended that an order in the 
form suggested by the respondent be entered and that respondent 
be ordered to deposit the gross proceeds received from the sale 
of livestock on commission in a separate bank account designated 
as “Shippers’ Proceeds Account” or a similar identification and 
not withdraw funds therefrom for any purposes except those for 
which shippers’ proceeds may be properly used. 
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FINDINGS OF FACT 


1. The Sioux City Stock Yards, Sioux City, lowa, hereinafter 
referred to as the stockyard, was at all times mentioned herein 
a posted stockyard subject to the provisions of the act. 


2. Respondent is registered with the Secretary as a market 
agency to buy and sell livestock on a commission basis and as a 
dealer to buy and sell livestock for his own account, at the stock- 
yard, and at all times referred to herein was so registered. 


3. Respondent is insolvent within the meaning of the Act of 
Congress approved July 12, 1943 (7 U.S.C. 204). 


4. Respondent, at the stockyard, used funds received as pro- 
ceeds from the sale of livestock consigned to him for sale on a 
commission basis for purposes of his own and purposes other than 
the payment of lawful marketing charges and the remittance of 
net proceeds to shippers, thereby endangering the faithful and 
prompt accounting therefor and payment of the portions thereof 
due the owners or consignors, in that on October 7, 1952, re- 
spondent had a shortage of $17,082.02 in his Custodial Account, As 
of that date, respondent had outstanding checks drawn on such 
account amounting to $21,453.41 and had to offset such outstand- 


ing checks a bank balance of $3,387.52 and deposit in transit of 
$963.87. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that respondent is insolvent within the meaning of the 
Act of Congress approved July 12, 1943 (7 U.S.C. 204), and has 
wilfully violated sections 304, 307, and 312(a) of the act (7 U.S.C. 
205, 208, 213(a)), and sections 201.40 and 201.41 of the regula- 
tions (9 CFR 201.40, 201.41). 


ORDER 


1. Respondent shall cease and desist from making such use or 
disposition of funds received as proceeds from the sale of livestock 
on a commission basis as will in any manner endanger or impair 
the prompt and faithful accounting therefor and payment of such 
funds to the person entitled thereto. 

2. Respondent shall deposit the gross proceeds received from 


the sale of livestock on commission in a separate bank account 
designated as “Shippers’ Proceeds Account” or some similar iden- 
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tification, and shall not withdraw funds therefrom for any pur- 
poses except those for which shippers’ proceeds may be properly 
used, 


3. Respondent’s registration under the act is suspended, be- 
ginning on the effective date of this order, for a period of six 
months and thereafter until such time as he shall demonstrate that 
he is no longer insolvent. 

This order shall become effective on the sixth day after its ser- 
vice upon the respondent, and a copy hereof shall be served upon 
respondent by registered mail or in person. 


(No. 3368) 


FLYNN et al. v. KANSAS CITY STOCK YARDS COMPANY. P&S Docket 
No. 1975. Decided January 13, 1953. 


Dismissal — Failure to Establish Availability of Pen 

Space—Evidence—Burden of Proof—Unfitness to 

Operate Business as Grounds for Denying Use of 
Stockyard Facilities—Jurisdiction of Secretary 


Where complainants alleged that each of them, as dealers, applied to re- 
spondent for assignment of cattle pen space which request was refused 
by respondent and that its refusal was unjust and discriminatory and 
therefore in violation of the act, and respondent justified its refusal on 
the grounds that no pen space was available for assignment to dealers 
and that complainants were unfit persons to do business at its stock- 
yards, the Judicial Officer concluded that since the weight of the evidence 
supports the position of respondent that no pen space was available for 
assignment, the complaints should be dismissed, and that since it is found 
and concluded that the complainants failed to sustain the burden of prov- 
ing the availability of space for their use, it is unnecessary to base the 
decision on the ground of unfitness also. 


. Lee Vaughan and Mr. John J. Bukaty, of Williamson, Cubbison & 
Vaughan, of Kansas City, Missouri, for complainants. Mr. Roscoe C. Van 
Valkenburgh, of Brenner, Van Valkenburgh and Wimmell, of Kansas 
City, Missouri, for respondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Packers and Stockyards Act, 
1921 (7 U.S.C. 181 et seg.). On or about October 9, 1951, James 
P. Flynn, Ed. W. Gorman, Albert M. Ross, William J. Woods, 
Lawrence Sanders, Charles J. Sailler, Ronald Roney,' Ira H. 


2The complaint of this party was ‘subsequently withdrawn. 
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Hahn,? and John C. Smith filed individual complaints against the 
respondent, Kansas City Stock Yards Company (hereinafter called 
the respondent), alleging discrimination in that on July 13, 1951 
and August 31, 1951, each of them, as dealers, applied to the re- 
spondent for assignment of cattle pen space which request was 
refused by the respondent. It was alleged that cattle pens were 
available for assignment and that respondent’s refusal was unjust 
and discriminatory and therefore in violation of the provisions of 
the Act. Complainants requested the Secretary to require the 
respondent to satisfy their request for pen space, and that upon 
respondent’s failure or refusal to comply, complainants be awarded 
appropriate damages. In its answer, the respondent justified its 
refusal to assign pen space to complainants on the grounds that 
(1) no pens were available for assignment to dealers and (2) that 
the complainants were unfit persons to do business at its stock- 


yards. 


The Hearing 

A hearing was held at Kansas City, Missouri, on June 2, and 3, 
1952. There were 259 pages of testimony taken and numerous 
exhibits were received in evidence. John Curry, Office of Hearing 
Examiners, presided at the hearing. Lee Vaughan and John J. 
Bukaty, Attorneys at Law, Kansas City, Kansas, appeared for the 
complainants. Roscoe C. Van Valkenburgh, Attorney at Law, Kan- 
sas City, Missouri, appeared for the respondent, At the hearing 
it was agreed that the eight complaints should be consolidated. 
Following the hearing, the parties submitted suggested findings 
of fact, conclusions, etc. 

Hearing Examiner Curry issued a report recommending that 
the complaints be dismissed. Copies of the report were served 
upon counsel for the parties. No exceptions to the report have 
been filed. 


The Statute 

Section 303 of the Act (7 U.S.C. 203) provides that no person 
shall carry on the business of a market agency or dealer unless 
he has registered with the Secretary of Agriculture his name and 
address, the character of business in which he is engaged, and 
the kind of stockyard services, if any, which he furnishes. 
The term “stockyards services” is defined in section 301(b) (7 
U.S.C. 201 (b)) to mean: 


®At the hearing it was stated that the correct name of this complainant is Ira A. Hahn. 
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“. .. services or facilities furnished at a stockyard in con- 
nection with the receiving, buying, or selling on a commission 
basis or otherwise, marketing, feeding, watering, holding, de- 
livering, shipment, weighing, or handling in commerce, of 
livestock”. 
Section 304 (7 U.S.C. 205) reads in part as follows: 
“It shall be the duty of every stockyard owner and market 
agency to furnish upon reasonable request, without discrimi- 
nation, reasonable stockyard services at such stockyard . . .”. 
Section 307 (7 U.S.C. 208) is as follows: 
“Tt shall be the duty of every stockyard owner and market 
agency to establish, observe and enforce just, reasonable, and 
nondiscriminatory regulations and practices in respect to the 
furnishing of stockyard services, and every unjust, unreason- 
able, or discriminatory regulation or practice is prohibited 
and declared to be unlawful’. 
Section 308 (7 U.S.C. 209) provides that if any stockyard owner, 
market agency, or dealer 
“violates any of the provisions of sections 304... or 307, ... 
he shall be liable to the person or persons injured thereby 


for the full amount of damages sustained in consequence of 

such violation. (b) Such liability may be enforced .. . by 

complaint to the Secretary as provided in section 309...” 
Section 309 (7 U.S.C. 210) provides that with respect to violations 
of the above provisions, any person may, within 90 days after the 
cause of action accrues, file a complaint with the Secretary of 
Agriculture. 


The evidence 

The substance of the testimony given by the eight complainants 
is as follows: Each complainant, prior to March, 1950, had been 
registered under the Act and operated at the Kansas City Stock 
Yards as a butcher trader (or dealer). On or about April 1950 
each of them were suspended by the Judicial Officer of the De- 
partment of Agriculture for having engaged in the practice of 
bribing weighmasters at the stockyard in order to obtain false 
weights for livestock which they bought and sold at the stockyard. 
The suspensions thus ordered were for periods ranging from 10 
months to 12 months and each suspension had expired as of the 
date of the filing of the complaints in October 1951. Shortly after 
their suspensions had expired, complainants requested Jay B. Dil- 
lingham, president of the Stockyard company, in letters to him, 
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dated July 18, 1951, and August 31, 1951, that they be assigned 
pen space so that they could operate as dealers at the respondent’s 
stockyard. The request for pen space was denied by Mr. Dilling- 
ham, orally, and also in leters written by him to complainants. 
Some of the witnesses attempted to justify their violations of the 
Act by stating that weighmasters at the stockyard had threatened 
to give them unfavorable weights unless they paid tribute to them. 
None of the witnesses informed the stockyard company or officials 
of the Department regarding his transgressions prior to having 
been exposed. Some witnesses testified that they were told by offi- 
cials of the Department of Agriculture that if they admitted their 
guilt, they might be reinstated as dealers when the suspensions 
expired. One of the witnesses stated that M. J. Cook, Chief of the 
Packers and Stockyards Division, advised him that “if we made 
our admission, it would go a very long way in his report when 
he returned to Washington. That was the only promise I had” 
(Tr. p. 32). “He didn’t promise me anything outright” (Tr. p. 33). 

John F, Clendenin, District Supervisor, Packers and Stockyards 
Division, was subpoenaed by complainants and testified regarding 
the Division’s procedure in dealing with applications for registra- 
tion under the Act. He stated that the Division acknowledges re- 
ceipt of the application for registration ; however, actual registra- 
tion to do business is contingent upon the applicant providing bond 
coverage and being assigned pen space by the stockyard. Without 
an assignment of pen space, the applicant is not deemed to be a 
registrant entitled to do business under the Act. The witness stated 
that if complainants secured bond coverage and pen assignments 
the Division would reactivate their registrations. 


The only testimony offered by the complainants regarding the 
use of pens at the stockyard was given by complainants Gorman 
and Ross. Witness Gorman testified that in June 1951, he observed 
conditions at the yard and that with respect to the use of pens it 
“is variable from day to day and especially one time when I was 
down there it looked like 50 to 55 percent on Monday run” (Tr. 
p. 166). Witness Ross testified that for a period of three or four 
months before the hearing he observed conditions at the yard. He 
stated: “Of course on Mondays is our big receipts down there and 
usually I would say around 60 per cent at this time of the year 
the cattle pens are in use. After that of course on Tuesday and 
Wednesday and Thursday runs we don’t get much on Thursday, 
why there are plenty of pens distributed all over the yards” (Tr. 
p. 167). 
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The complainants attempted to obtain records by subpeona from 
the stockyard company showing the availability and use of pens. 
In response to a subpeona, Mr. Dillingham testified that his com- 
pany’s records of pen assignments were lost in the great Missouri 
River flood of July 13, 1951, and that as of the date of the hearing 
on June 2, 1952, there was no precise written information avail- 
able regarding specific pen assignments at the stockyard. 

Mr. Dillingham, testifying later as a witness for the respondent, 
stated that the disclosure of dishonest weighing caused a serious 
decline in livestock receipts (Tr. p. 181); that upon top of this, 
the flood of July 18, 1951, washed away a considerable number of 
pens at the stockyard; and that new pens will be constructed when 
money becomes available to do so (Tr. pp. 182, 188). Respondent 
offered sketches (Exhibits 10 and 11) to show the difference be- 
tween pen space available before the flood and pen space available 
after the flood. Mr. Dillingham also testified: that as a result of 
the flood and subsequent re-arrangements of its yard facilities, 
respondent’s ability to handle livestock has been reduced by an 
amount equal to more than 100 car loads of cattle, or from 25 to 
35% of its total capacity (Tr. pp. 185, 186) ; that, as pen space 
becomes available, the respondent intends to assign such space 
first to commission firms, which are the representatives of pro- 
ducers and shippers of cattle (Tr. p. 185); that Department of 
Agriculture officials have instructed him to accommodate com- 
mission firms first (Tr. p. 188); that some new assignments of 
pens have already been made to commission firms; and that addi- 
tional requests for pen assignments have been made by commis- 
sion firms and are on file at the stockyard. 

Witness Dillingham stated that 44 cattle dealers now operate 
at the stockyard, of which 13 are known as butcher traders. In his 
opinion, the respondent has a well-rounded business operation 
from the standpoint of service and that additional dealers are not 
needed at the yard (Tr. p. 189). The witness also testified that in 
1951, prior to the flood, there was pen space available in the main 
yards to handle 1729 carloads of cattle, 60% of which space was 
allotted to commission firms and 40% to cattle dealers. Butcher 
traders were allotted approximately 2% of the 40% allotment to 
dealers as a whole. Stocker and feeder dealers handled approxi- 
mately 342,845 cattle, or 91.8% of the total handled by all- dealers 
(Tr. p. 190). As of May 1, 1952, there was space available in the 
main yards to handle 1629 carloads of cattle, 57.6% of which space 
was allotted to commission firms and 42.3% to cattle dealers. 
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Butcher traders were allotted 2% of the 42.3% space allotted to 
dealers as a whole. The flood of May 1951 damaged slightly the 
area allotted to dealers, but damaged considerably the area allotted 
to commission firms. The witness stated that this explains the shift 
in percentages of space allotment in 1952. Stocker and feeder deal- 
ers handled 32.9% of a total of 1,041,796 cattle and calves. Butcher 
traders handled 2% of the business (Tr. p. 191). The witness 
stated that these figures demonstrate the necessity of accommodat- 
ing commission firms first when pens become available for assign- 
ment, The witness also testified that on the occasions when com- 
plainants requested pens, no pens were available for assignment 
(Tr. p. 192). He stated that, in his opinion, the complainants by 
their dishonest and fraudulent acts had forfeited any right they 
may have had to do business at the stockyard. He also stated that 
the company owes an obligation to the shipping public to maintain 
a public market of unquestioned integrity and the reinstatement 
of complainants at the stockyard would destroy confidence in that 
market (Tr. p. 197). On cross-examination, the witness admitted 
that after the flood, the butcher traders did 3% of the business at 
the yards, but were assigned only 2% of the available pen space 
(Tr. p. 200). However, the witness explained that the nature of the 
business done by registrants requires different use of the pens 
and that space is not assigned upon the basis of total sales alone. 
He stated that some dealers sell cattle on the same day they are 
bought while others hold cattle for one or more days. He also 
stated that in December 1949 there were 31 or 32 butcher traders 
operating at the stockyard and that 13 traders now operate (Tr. 
p. 201). 

M. J. Cook, Chief of the Packers and Stockyards Division, U.S. 
Department of Agriculture, was subpeonaed by the respondent and 
testified as follows: The public markets offer almost unlimited 
opportunity for those who would cut corners and thereby take ad- 
vantage of the absent shipper or buyer (Tr. p. 239). In this con- 
nection, he stated that scales at the public markets are the key 
facilities in the livestock industry, and the disclosure of dishonest 
weighing at a stockyard would have an adverse effect on that mar- 
ket (Tr. p. 240). With respect to complainants’ claim of having 
been promised leniency, he told complainants that “they would 
come out better with the department, that is for the suspension, 
if they admitted the facts. Now, what inference they drew from 
that I would no know”. No promises were made that complainants 
would be reinstated, because conditions change materially with 
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the passage of time, such as reorganizations and new applicants 
for space. The dealers were advised to seek legal advice before 
committing themselves (Tr. p. 241, 242). Under the Packers and 
Stockyards Act, and the Department’s administration of that act, 
public markets exist primarily for the benefit of the livestock 
producer. Commission firms are the most important adjuncts of 
the public market since their function is to serve the livestock 
producer (Tr. pp. 242, 243). On the buying side, packer buyers and 
order buyers represent the most important elements from a com- 
petitive standpoint since what livestock they buy is taken off the 
market to an ultimate destination (Tr. p. 243). Another important 
factor on the buying side is the stocker and feeder dealers who 
purchase a large proportion of livestock that are suitable for 
further finishing at the farms and on feed lots (Tr. p. 243). The 
next class of dealers call themselves dealer order buyers. Instead 
of operating on an agency basis they buy and resell to the off-the- 
market man (Tr. p. 244). Of lesser value to the market, but 
nevertheless furnishing a competitive factor in the purchase of 
livestock, are the speculators or butcher traders. The great bulk 
of their purchases do not constitute an ultimate outlet for live- 
stock. They buy livestock from commission firms and resell such 
livestock within an hour or two if it is not held over for a day 
or more. When speculators operate legitimately they tend to take 
up some of the soft spots on the market and level it off. In that 
sense they serve a useful economic purpose (Tr. p. 244). When 
they operate dishonestly they are a liability to the market (Tr. 
p. 245), as would be the case of dishonest commission men or any 
other dishonest registrants at the market (Tr. p. 248). The De- 
partment of Agriculture has no jurisdiction to file administrative 
proceedings against dishonest weighmasters, as they are not re- 
quired to be registered under the act. The only action in such cases 
would be to proceed against a stockyard company which might 
employ dishonest weightmasters (Tr. p. 251). The witness testi- 
fied further than his Division recently furnished him with reports 
showing that commission firms are not being provided with pens 
at the stockyard sufficient to handle shippers’ livestock in a satis- 
factory manner. He also stated that the company has limited funds 
to rehabilitate its facilities and that if new pens become available 
they should be assigned first to commission firms which, as agents 
of the producer, must receive first consideration. He also stated 
that in enforcing the act the Department must aid in maintaining 
the integrity of the public markets and must see to it that those 
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who do not conform to a high code of ethics do not resume activi- 
ties at the public market (Tr. p. 250). 

Messrs. Dillingham, Cook and Richard, the latter an employee 
of the Packers and Stockyards Division in charge of the super- 
vision of scales, testified that the investigation which resulted in 
the disclosure of dishonest weighing at the Kansas City Stock 
Yards was a long, complicated, and expensive undertaking. It was 
also stated that severe losses accrued to shippers, producers and 
the stockyard company (Tr. p. 180), as a result of complainants’ 
acts. 

A. C. Pickett, Secretary of the Kansas Livestock Association and 
State Livestock Commissioner, testified as to the adverse effect 
which the disclosure of dishonest weighing at the stockyards had 
on the membership of his association (Tr. p. 219). He stated that 
the members of the association who shipped to the Kansas City 
stock yards would be vitally concerned if the stockyard company 
rehired dishonest dealers and weighers (Tr. p. 223). 

E. M. Woods, Director of Livestock Marketing, Columbia, Mis- 
souri, testified that his organization of shippers and producers 
consists of between 4100 and 4200 families. He stated that the 
disclosure of dishonest weighing had an adverse effect on the 


Kansas City market, and that some of his people started to ship 
to another market (Tr. pp. 228, 230). 


FINDINGS OF FACT 


1. The complainants James P. Flynn, Ed. W. Gorman, Albert 
M. Ross, William J. Woods, Lawrence Sanders, Charles J. Sailler 
and Ira A. Hahn are individuals and, at all times mentioned herein, 
were seeking assignments of pen space from the stockyard com- 
pany and registration with the Secretary of Agriculture as dealers 
with the right to buy and sell cattle for their own account at the 
Kansas City Stock Yards, Kansas City, Missouri. 


2. The respondent, Kansas City Stock Yards Company, owns 
and operates the Kansas City Stock Yards which, at all times men- 
tioned herein, was a posted stockyard subject to the provisions of 
the Packers and Stockyards Act. 


8. On July 13, 1951, and August 31, 1951, and at various 
earlier dates, the complainants requested the respondent that they 
be furnished pen space at the stockyard to the end that they might 
engage as dealers in the business of buying and selling livestock. 


4. The complainants in applying for registration as dealers 
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under the Packers and Stockyards Act were advised by officials of 
the Department of Agriculture that, among other things, they 
must obtain pen space from the respondent stockyard. 


5. On July 19, 1951, and September 4, 1951, Jay B. Dillingham, 
president of the Kansas City Stock Yards Company, acknowledged 
receipt of complainants’ applications for pen space and advised 
their counsel that “We have no pens available for assignment to 
your clients.” 


6. For some time prior to March 1950, the complainants en- 
gaged in the practice of bribing weighmasters at the Kansas City 
Stock Yards for the purpose of receiving false and fraudulent 
weights on livestock which they bought and sold at such stock- 
yards. Complainants admitted their guilt and on March 22, 1950, 
the following suspensions were entered by the Judicial Officer of 


the Department: 


Suspension 
Name Date Period Citation 
Ed. W. Gorman March 22, 1950 10 mos. 9 A.D. 306 
Albert M. Ross March 22, 1950 10 mos. A.D. 317 
Wm. J. Woods March 22, 1950 1 year A.D. 339 
Lawrence Sanders March 22, 1950 1 year A.D. 329 


A.D. 324 
A.D. 327 
A.D. 332 


James P. Flynn March 22, 1950 year 
I. A. Hahn March 22, 1950 year 
John C. Smith March 22, 1950 year 


7. The suspensions ordered by the Judicial Officer had expired 
as of the dates when complainants sought re-activation of their 
registration and assignment of pen space at the stockyards. 


9 
9 
9 
Chas. J. Sailler March 22, 1950 10 mos. 9 A.D. 319 
9 
9 
9 


8. Absolute integrity in the weighing of livestock at the public 
markets is essential to the successful operation of public stock- 
yards. The respondent was seriously injured by the dishonest 
practices engaged in by the complainants and by the public disclo- 
sure of dishonest weighing at its stockyard. As a result, its busi- 
ness has declined and its reputation has suffered. The flood of 
July 13, 1951, inflicted serious damage to the physical property 
of the stockyard company and reduced its capacity to handle cattle 
receipts at its stockyard. 


9. Increased receipts, not additional traders, are needed at the 
present time by the respondent to recover its former position in 
the livestock market. Under the conditions existing at its stock- 
yard, the respondent was justified in advising complainants that 





FLYNN v. KANSAS CITY STOCK YDS. CO. 23 
Cite as 12 A.D. 14 


it had no pens available for assignment to them. The respondent 
was also justified in assigning to commission firms such space as 
was available at the market, as its primary obligation under the 
act is to shippers and producers of livestock. There is no evidence 
in this record showing that the Kansas City market suffers for 
want of competition on the buying side of the business, especially 
with respect to the activities of butcher traders. 


CONCLUSIONS 


No question is raised as to the jurisdiction of the Secretary of 
Agriculture to entertain this case under the Packers and Stock- 
yards Act. Several cases, the latest of which is Carpenter-Walsh 
Commission Company v. Sioux City Stockyards Company, 49 F. 
Supp. 801 (19438) establish such jurisdiction. 

In 1949 there were 31 butcher traders engaged in business at the 
Kansas City Stockyards. In March 1950, 18 of such traders, in- 
cluding the 8 complainants, were suspended from the market for 
engaging in unfair and fraudulent practices. At the present date, 
there are 13 butcher traders and 31 stocker and feeder dealers 
engaged in business at the market. 

In seeking entry into the livestock dealer business on premises 
owned by the respondent stockyard company, the complainants 
shoulder the burden of demonstrating that pen space was available 
for assignment and that the stockyard company by refusing to 
assign such space to them engaged in a discriminatory practice, in 
violation of the act. Complainants take the position that since 
their suspensions have been “‘served”, their registrations as dealers 
should be reactivated and they should be given pen assignments 
to resume their former occupation as livestock dealers. In so doing 
they give the impression that they have a sort of prescriptive right 
to be classified as dealer registrants. As stated in Gilbert R. Smith 
v. Union Stockyards Co. 9 A.D. 588, 597, decided May 25, 1950, 
“Mere registration as a market agency with the Secretary of 
Agriculture does not automatically force a stockyard company 
under any and all conditions to provide the registrant with facili- 
ties to do business. Carnes v. St. Paul Union Stockyards Company, 
205 N.W. 630 (Minn. 1925), 221 N.W. 20 (Minn. 1929) .. .” 
Accordingly, complainants’ status is merely that of a group of 
individuals applying for registration and pen space to engage in 
business at the Kansas City stockyards. 

Availability of pen space 
With respect to the use, occupancy, and assignments of cattle 
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pens at the stockyard, the record affords little information beyond 
the oral testimony given by witnesses. The president of the stock- 
yard company testified that practically all records of such matters 
were lost in the flood of July 13, 1951. The testimony of the com- 
plainants as to the use of pens consisted of statements made by 
Messrs. Gorman and Ross. Gorman stated that in June 1951 he 
observed that the use of cattle pens varied from day to day and 
that “‘one time when I was down there it looked like 50 to 55 
percent on Monday run”. Ross based his statement on observations 
covering a period of three or four months prior to the date of the 
hearing. His statement was that on Mondays the cattle pens were 
in use 60 percent of the time and that on other days there were 
lots of pens “distributed all over the yards”. Obviously, there is 
very little in this type of evidence upon which to base sound 
findings and conclusions. Giving full effect to such testimony, it 
could mean that the respondent’s cattle receipts declined to the 
extent that its pens were used only 60 percent of the time on the 
busiest day of the week, a state of affairs for which complainants 
must be held largely accountable. If this is the case, it could mean 
that the market needs more cattle receipts rather than additional 
traders. However, respondent’s testimony is that pen space is 
lacking to supply cattle commission firms and that complainants’ 
dishonest acts injured its market severely, causing a decline in its 
cattle receipts. This adverse condition of the respondent’s business 
was aggravated further by the flood of July 18, 1951, which se- 
verely damaged its yard facilities. These established facts support 
Witness Dillingham’s statement that the company’s ability to 
handle cattle has been reduced by from 25 to 35% of its total 
capacity. This witness’ statement that the immediate problem of 
the stockyard company is to supply pen space needed by commis- 
sion firms is supported by the testimony of M. J. Cook, Chief of 
the Packers and Stockyards Division of the Department of Agri- 
culture. The testimony of M. J. Cook and the investigation reports 
of John F. Clendenin indicate that the Packers and Stockyards 
Division found no discrimination by the stockyard company in 
the assignment of its pen facilities. As market supervisor, Mr. 
Clendenin and his staff are able to observe the daily use of re- 
spondent’s facilities by all registrants at the market and, as agents 
of the Secretary, they are required by law to investigate and 
report any discriminatory practices that come to their attention. 
There is no question that the primary business of the stockyard 
is to serve the producer and shipper of livestock and that the 
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stockyard company had the right and duty to assign its yard 
facilities in a manner which will meet the legitimate needs of 
commission firms representing producers and shippers before con- 
sidering the needs of other types of registrants. 

The weight of the evidence supports the position of the re- 
spondent that no space was, or is presently, available for assign- 
ment to the complainants. Accordingly, it is concluded that the 
complainants have not sustained the burden of proving that pen 
space was or is available or that the respondent discriminated 
against them in violation of the act. 


Unfitness as Grounds for Denying Use of Stockyard Facilities 

Copies of orders of the Judicial Officer of the Department sus- 
pending the registrations of complainants were offered in evidence 
in this proceeding for the purpose of justifying the respondent’s 
contention that complainants are morally unfit to do business at 
its stockyard. Witness Dillingham so testified, and the respondent, 
in its brief, presented legal authority for the proposition that it 
was within its rights in refusing complainants admission to its 
stockyard premises. 

Bribing of weighmasters to obtain favorable weights must be 
considered one of the most reprehensible acts connected with the 
business of livestock trading. A more serious blow to the integrity 
of a public market and to the solvency of a business operation can 
hardly be imagined. 

The right of a stockyard company to exclude from its premises 
persons of doubtful reputation finds support in a number of court 
decisions. In the case of Carnes v. St. Paul Union Stockyards 
Company, 205 N.W. 630, the Supreme Court of Minnesota, at page 
632, stated: 

“But undoubtedly defendant has lawful interests to protect, 
and may properly refuse to admit to its yards a commission 
man, or one of its employees, if there is justification or valid 
excuse for the refusal .. . [Also] One standing in the position 
of defendant has rights which it may assert by excluding from 
its property a man of doubtful reputation, or one who had 
been guilty of misconduct in his dealings with defendant’s 
patrons.” 
Similarly, in a later decision involving the same parties (221 N.W. 
20, 21) the Court, in discussing the legal right of the stockyard 
company to deny the use of its facilities to dishonest traders, 
stated : 
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“The defendant’s stockyards are devoted to a public use. State 
v. Rogers, 149 Minn. 151, 182 N.W. 1005; Stafford v. Wallace, 
258 U.S. 495, 42 St. Ct. 397, 66 L.Ed. 735, 23 A.L.R. 229. Still 
such institutions may, without incurring liability, deny the 
use of their facilities to dishonest dealers and so protect the 
general public. Dishonest traders should not be permitted to 
do business in the yards. The plaintiff claims that under the 
Packers and Stockyards Act of 1921, all control is with the 
federal authorities. In Carnes v. St. Paul Union Stockyards 
Co., 164 Minn. 457, 205 N.W. 630, 206 N.W. 396, we held that 
the district court had competent jurisdiction to sustain the 
authority of the defendant in excluding those engaged in 
dishonest practices.” 
In this case the Court did not exclude Carnes from employment at 
the stockyards for the reason that plaintiff had been reemployed by 
another selling agency which was doing a legitimate business and 
where, as such employee, the control of Carnes was in the hands 
of his employer. In the present case, complainants, if reinstated, 
would operate free of immediate control by any one in an employer 
capacity. In Birmingham v. Rice Bros., 26 N.W., 2(d) 39, the 
Supreme Court of Iowa, at page 43, in discussing the duties im- 
posed upon public stockyards by the Packers and Stockyards Act, 
said: 
“Although there may be statements in some decisions that a 
public utility must serve all comers, courts are in general 
agreement as to the limitations and exceptions above stated. 
For example, a railroad is not required to receive and trans- 
port property, the transportation of which is illegal, property 
of a dangerous character, or property not properly packed... 
and it may refuse to transport persons who refuse to comply 
with its reasonable regulations or are likely to interfere with 
the safe and convenient conduct of its business .... 
“Certainly, Congress did not adopt the Packers and Stock- 
yards Act to encourage and protect the operation of fences 
for handling property stolen or procured by fraud. The Act 
merely makes it the duty of [market] agencies to furnish 
upon reasonable request without discrimination reasonable 
stockyard services, It is not wrongful discrimination to refuse 
to aid a criminal in his crime, nor is a request that one dis- 
pose of property fraudulently procured or stolen a reasonable 
request.” 
While the foregoing decisions took cognizance of matters which 
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in the first instance might more properly have been presented to 
the Secretary of Agriculture for adjudication, nevertheless the 
conclusions reached are sound and afford an excellent guide for the 
regulation of unfair practices at the public stockyards. Since the 
preservation of the integrity of public markets is one of the prin- 
cipal aims of the Packers and Stockyards Act, it would not seem 
that refusal of the respondent to reinstate these complainants as 
dealers with pen space would be a violation of any provision of 
the act. But, since we have found and concluded that the com- 
plainants have not sustained the burden of demonstrating the 
availability of space for their use, it is unnecessary to base our 
decision on this ground also. 

All proposals, findings and conclusions suggested by the parties 
have been considered. Those inconsistent with this decision are 
herewith overruled and denied. 

In view of the foregoing, the complaints are dismissed. Copies 
hereof shall be served on the parties by registered mail or in 


person. 


(No. 3369) 


JOE ALLISON STOCK YARDS, INC. P&S Docket No. 1598. Decided 
January 6, 1953. 


Rates and Charges — Identification of Proceeding 


Upon notice filed by respondent that the stockyards have been leased from 
present owner and will hereafter be operated by a partnership under the 
name Chattanooga Union Stock Yards and the filing of a tariff by the new 
operators conforming to current rate order, upon recommendation by the 
Livestock Branch, this proceeding shall hereafter be identified as Chatta- 
nooga Union Stock Yards and the new operators shall be subject to all 
orders herein. 

. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. Charles B. Heinemann, Jr., of Washington, D. C., for re- 
spondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


A letter was filed in this rate proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seq.), on 
December 18, 1952, indicating that the Joe Allison Stock Yards, 
Inc., have been leased by a partnership from the present owner 
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and will hereafter be operated by such partnership under the 
name Chattanooga Union Stock Yards. The new operators have 
filed a tariff embodying the rates and charges now authorized in 
this proceeding. 

The Livestock Branch filed a recommendation that the name of 
the docket be changed and that the new stockyard operators be 
made subject to all orders in this proceeding. 

In view of the foregoing, this proceeding shall hereafter be 
identified as Chattanooga Union Stock Yards, Respondent, P. & S. 
Docket No. 1598, and the new operators shall be subject to all 
orders herein. 


(No. 3370) 


DESHLER SALES COMPANY. P&S Docket No. 2019. Decided January 
5, 1953. 


Suspension of Registrationl— Unfair, Unjustly Discriminatory, 
and Deceptive Practices—Cease and Desist—Misusing Funds— 
Insolvency—Default 


Respondent, registered as a market agency to sell livestock on a commission 
basis and as a dealer to buy and sell livestock, having admitted the ma- 
terial facts alleged in the complaint by failing to file an answer, is or- 
dered to cease and desist from engaging in the unfair, unjustly discrim- 
inatory, and deceptive practices by using funds received as proceeds from 
the sale of livestock for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers, and 
his registration is suspended for a period of sixty days from the effec- 
tive date of this order and thereafter until he establishes his solvency 
and proves his ability to meet all his financial obligations as they accrue. 


Mr. Lowell E. Miller for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. Earl J. Smith, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7.U.S.C. 181 et seq.), initiated by 
an order of inquiry and notice of hearing filed by the Director of 
the Livestock Branch, Production and Marketing Administration, 
and served on the respondent on July 18, 1952. No answer has 
been filed or oral hearing requested. Therefore, under the rules of 
practice applicable to proceedings under the act (9 CFR 202.9), 
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the respondent is deemed to have admitted the material facts set 
out in the order of inquiry and waived the right to an oral hearing. 
Hearing Examiner Smith issued a report to this effect, a copy of 
which was served upon the respondent. No exceptions have been 
filed. 

It is alleged that the respondent used funds received as proceeds 
from the sale of livestock, consigned to respondent for sale on a 
commission basis, for purposes other than the payment of lawful 
marketing charges and the remittance of net proceeds to shippers, 
thereby endangering the faithful and prompt accounting therefor 
and payment of the portion thereof due owners or consignors of 
livestock. It is further alleged that the respondent is insolvent. 


FINDINGS OF FACT 


1. The Deshler Sales Company Stockyards, Deshler, Nebraska, 
hereinafter referred to as the stockyard, was at all times men- 
tioned herein a posted stockyard subject to the provisions of 
the act. has 

2. Respondent is registered with the Secretary of Agriculture 
as a market agency to sell livestock on a commission basis at the 
stockyard and as a dealer to buy and sell livestock for his own 
account at the stockyard and at certain other posted stockyards, 
and at all times mentioned herein respondent was so registered. 


3. Respondent, on August 20, 1951, pursuant to section 202.5 
of the rules of practice governing proceedings under the act (9 
CFR 202.5), entered into a stipulation with the Secretary of Agri- 
culture in which respondent admitted violating the act and the 
regulations by using funds belonging to consignors of livestock 
for purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers. Respondent also 
stipulated that he would establish and maintain a custodial bank 
account for shippers’ proceeds in accordance with the provisions 
of section 201.42 of the regulations, and that upon the establish- 
ment of such custodial bank account he would restore the shortage 
in shippers’ funds existing as of the date of the establishment of 
such account. Respondent further stipulated that if at any time in 
the future he engaged in any practice prohibited under the act 
such stipulation would be admissible as evidence of the acts, facts 
and practices set forth herein in any subsequent proceeding before 
the Secretary of Agriculture against him under the act. 


4. Respondent has used funds received as proceeds from the 
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sale of livestock consigned to him for sale on a commission basis 
for purposes other than the payment of lawful marketing charges 
and the remittance of net proceeds to shippers, thereby endanger- 
ing the faithful and prompt accounting therefor and payment of 
~ the portion thereof due owners or consignors of livestock, in that 
respondent, on June 11, 1952, had a shortage of approximately 
$4,209.92 in his custodial account. As of that date, overdrafts on 
respondent’s custodial account totaled $10,912.25, and to offset 
such overdrafts, respondent had proceeds receivable of approxi- 
mately $6,702.33. 

5. Respondent is insolvent. As of June 11, 1952, respondent’s 
current assets totaled approximately $6,841.51, as compared to 
current liabilities of approximately $68,546.33, resulting in an 
excess of current liabilities over current assets of approximately 


$61,704.82. 


CONCLUSIONS 


By reason of the facts hereinabove set forth in the Findings of 
Fact, respondent has wilfully violated sections 307 and 312(a) of 
the act and sections 201.40 and 201.41 of the regulations. Re- 
spondent is insolvent within the meaning of the Act of Congress 
approved July 12, 1943 (7 U.S.C. 204). 

Respondent shall cease and desist from engaging in the unfair, 
unjustly discriminatory, and deceptive practices set forth in the 
Findings of Fact. 

Respondent’s registration under the act is suspended for a 
period of 60 days from the effective date of this order and there- 
after until he shows himself able to discharge all his financial obli- 
gations as they accrue. At the request of respondent, when he 
makes such a showing, a supplemental order will be issued in this 
proceeding terminating this suspension after the 60-day period. 

This order shall become effective on the 6th day after service 
thereof and copies hereof shall be served upon the parties by 
registered mail or in person. 
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(No. 3371) 


MARKET AGENCIES at Union Stock Yards, Chicago, Illinois. P&S 
Docket No. 402. Decided January 5, 1953. 


Continuation of Rates and Charges 
Upon petition by respondents, notice to the public, and answer by the Live- 
stock Branch, the respondents are authorized to continue assessing the 
current schedule of rates and charges. 

. John L. Currin for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. H. R. Park, of Chicago, Illinois, for respondents Chi- 
cago Live Stock Exchange, Chicago Producers Live Stock Commission 
Association, and Farmers Union Live Stock Commission. Mr. Andrew 
Olson, of Chicago, Illinois, for respondent Chicago Traders Live Stock 


Exchange. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 
This is a rate proceeding under the Packers and Stockyards Act, 


1921, as amended (7 U.S.C. 181 et seq.). 
The respondents are now operating under an order issued on 


November 7, 1952 (11 A.D. 1067), authorizing them to assess the 
rates and charges provided for in the order of November 8, 1951 
(10 A.D. 1410), to and including January 14, 1953. 

On September 15, 1952, respondents filed a petition requesting 
that the order of November 8, 1951, be continued in effect for a 
period of one year. On September 30, 1952, respondents amended 
their petition by requesting authority to cancel Item D-1, Section 
D, Buying Service Charges, of their current schedule of rates and 
charges and to eliminate the word “slaughter” from Item D-2. 
Notice of the petition, as amended, was published in the Federal 
Register on October 18, 1952 (17 F.R. 9268), and all interested 
persons were afforded an opportunity to be heard in the matter. 
No interested person has indicated a desire to be heard. 

The Livestock Branch, Production and Marketing Administra- 
tion, filed an answer on November 7, 1952, stating that it was not 
prepared at that time to make a recommendation concerning the 
modification of Section D referred to above. The Branch recom- 
mended, however, that the current schedule of rates and charges 
be extended for a period of sixty days in order to allow the parties 
additional time in which to complete negotiations concerning Sec- 
tion D. The Branch asked permission to file a further answer 
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concerning respondents’ petition, as amended, on or before the 
fifteenth day preceding the expiration of the sixty-day period. 

The order of November 7, 1952, authorized respondents to con- 
tinue assessing the current schedule of rates and charges to and 
including January 14, 1958, and granted permission to the Live- 
stock Branch to file a further answer with respect to respondents’ 
petition, as amended, on or before December 31, 1952. 

On December 23, 1952, respondents filed a letter with the Hear- 
ing Clerk withdrawing the amendment, dated September 26, 1952, 
and filed on September 30, 1952, to their petition. The letter filed 
on December 23, 1952, requests that action now be taken upon 
respondents’ original petition filed on September 15, 1952. 

The Livestock Branch on December 29, 1952, filed a further 
answer recommending that the petition filed on September 15, 
1952, be granted, that the order to be issued remain in effect to 
and including November 14, 1953, and that the order be condi- 
tioned upon respondents’ complying with all of the applicable 
terms of the stipulation attached to and made a part of the answer 
filed by the Livestock Branch on September 23, 1947. 

Inasmuch as the parties are agreed, the respondents are author- 


ized to continue assessing the current schedule of rates and 
charges. This authorization is to be effective only upon condition 
that the respondents comply with the applicable terms of the stip- 
ulation referred to above. 


The respondents who must prepare for and be ready to comply 
with this order on its effective date wish to have it become effec- 
tive on January 15, 1953. All interested parties have been afforded 
a period of fifteen days during which to notify the Hearing Clerk 
of a desire to be heard in the matter. The Packers and Stockyards 
Act provides that orders of this nature shall not be effective in 
less than five days after their date of signature. Any undue delay 
in making this order effective may adversely affect the marketing 
of livestock. Accordingly, good cause is found for making this 
order effective in less than thirty days. 

This order shall become effective on January 15, 1953, and 
shall remain in effect to and including November 14, 1953, unless 
modified or extended before the latter date. 


Copies hereof shall be served upon the parties by registered 
mail or in person. 
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(No. 3372) 
In re MATHEWS. P&S Docket No. 1886. Decided January 13, 1953. 


Cease and Desist — Unfair, Unjustly Discriminatory, 

and Deceptive Practice — Suspension of Registration — 

Willful and Flagrant Violations of Act — Fraud and 
Deceit 


Respondent, a registered dealer under the act, is ordered to cease and desist 
from engaging in the unfair, unjustly discriminatory practice of bribing 
weighmasters to receive payment for more weight when selling cattle 
and to pay for less weight when buying cattle; making or causing to be 
made false entries in respondent’s accounts, records and memoranda; 
and giving false information to any authorized agent of the Secretary 
of Agriculture concerning respondent’s dealer operations at any posted 
stockyard, and for these wilful and flagrant violations of the act in- 
volving fraud and deceit the respondent’s registration is suspended for 
a period of two years from the effective date of this order. 


. Lowell E. Miller for Livestock Branch, Production and Marketing Ad- 
ministration. Mr. James H. Anderson, of Kansas City, Missouri, for re- 
spondent. Mr. John J. Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
called the Act, initiated by an order of inquiry and notice of hear- 
ing filed on January 26, 1950, by the Director of the Livestock 
Branch, Production and Marketing Administration, United States 
Department of Agriculture, acting under authority delegated by 
the Secretary of Agriculture. Respondent is an individual regis- 
tered as a dealer under the Act and, at all times referred to in the 
order of inquiry and notice of hearing, respondent was so engaged 
at the Kansas City Stock Yards, Kansas City, Missouri, a posted 
stockyard. 

The order of inquiry and notice of hearing charges: (1) that 
respondent, during the period from on or about January 1, 1948 
to January 17, 1950, engaged in the unfair, unjustly discrimina- 
tory and deceptive practice of causing certain weighmasters em- 
ployed by the stockyard company, by means of cash payments, to 
weigh cattle sold by him at a weight greater than the true and 
correct weight thereof and to weigh cattle bought by him at less 
than the true and correct weight thereof in wilful violation of 
section 312(a) of the Act; (2) that respondent, by causing the 
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weighmasters to record incorrect weights on scale tickets, caused 
false and incorrect records and memoranda to be kept by the oper- 
ators of the stockyard in violation of section 10 of the so-called 
Federal Trade Commission Act, which section is incorporated in 
and made a part of the Act by section 402 of the Act; and (3) 
that respondent gave false information to certain authorized 
agents of the Secretary of Agriculture concerning the operations 
of respondent and the weighing of respondent’s cattle at the stock- 
yard in wilful violation of section 201.88 of the regulations issued 
under the Act. 

Respondent filed an answer denying the allegations set forth in 
the order of inquiry and notice of hearing and requesting an oral 
hearing. 

A hearing was held in Kansas City, Missouri, on May 5, 1952. 
John J. Curry, Office of Hearing Examiners, United States Depart- 
ment of Agriculture, presided at the hearing. Respondent was rep- 
resented by James H. Anderson, Attorney at Law, Kansas City, 
Missouri. Lowell E. Miller, Office of the Solicitor, United States 
Department of Agriculture, Washington, D. C., appeared as coun- 
sel for complainant. Eight witnesses testified for complainant and 
one for respondent. Forty-three exhibits were introduced into evi- 
dence on behalf of complainant. One hundred eight-two pages of 
testimony were taken at the hearing. Complainant and respondent 
at the hearing stipulated as to the jurisdictional allegations con- 
tained in the order of inquiry and notice of hearing. After the 
hearing, the complainant filed suggested findings of fact, conclu- 
sions and order, together with a supporting brief. The respondent 
filed neither suggested findings nor a brief. The hearing examiner 
issued a report recommending findings and conclusions to the 
effect that the respondent had violated the Act as charged. A 
copy f the report was served upon the respondent but no excep- 
tions were filed. This decision and order follow substantially the 
recommendations of the hearing examiner. 


FINDINGS OF FACT 


1. The Kansas City Stock Yards, Kansas City, Missouri (here- 
inafter called the stockyard), operated by the Kansas City Stock 
Yards Company (hereinafter called the stockyard eompany) was 
at all times mentioned herein a posted stockyard subject to the 
provisions of the Act. 


2. Respondent is registered with the Secretary of Agriculture 
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as a dealer to buy and sell cattle for his own account and at all 
times mentioned herein respondent was so registered. 

3. Livestock bought and sold at the stockyard is weighed on 
scales belonging to the stockyard company and located at the 
stockyard, and such scales are operated by weighmasters em- 
ployed by the stockyard company. It is the duty of such weigh- 
masters to determine the true and correct weight of livestock being 
bought and sold and to record such true and correct weight in 
printed form on a scale ticket issued by the stockyard company. 
The weight thus recorded on the scale ticket determines the total 
sum which the buyer of livestock pays to the seller. 


4. During 1949 automatic weight recording machines manu- 
factured by the Streeter-Amet Company were installed on certain 
stockyard scales in order to check the accuracy of weights being 
printed by weighmasters on scale tickets. The installation of such 
recorders was accomplished secretly, and their presence was 
known only to certain officials of the Streeter-Amet Company and 
to officials of the stockyard company and the Livestock Branch, 
Production and Marketing Administration, United States Depart- 
ment of Agriculture. The installation and use of the recorders 
were not made known to the weighmasters or to the dealers or 
commission men doing business at the stockyard until on or about 
January 16, 1950. The Streeter-Amet recorder determined the 
weight on the scale platform automatically, without regard to any 
manipulation by the weighmaster or any movement of the balance 
ball or the poise on the weighbeam of the stockyard scale and, 
when actuated by the pressing of an electric bell button located in 
the scale house, recorded such weight upon a paper tape. The 
weight values recorded on such tape represented the total or gross 
weight on the scale platform at the instant the signal bell button 
was pressed. The total or gross weight is the weight of the live- 
stock plus the weight of the dead load on the platform. The auto- 
matic recorder, unlike the stockyard scale, was not rebalanced 
periodically during the day to compensate for dead load changes. 

5. Respondent, on or about the dates and in connection with 
the transactions listed below and at divers other times during the 
period from January 1, 1948 to January 17, 1950, by means of re- 
quests made and compensation given, caused Frank E. Clark, 
Culver Jordan and Bruno Ising, weighmasters at the stockyard, 
to weigh cattle being brought by respondent at less than the true 
and correct weight thereof and to issue scale tickets showing such 


incorrect weights: 
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6. Respondent, on or about the dates and in connection with 
the transactions listed below and at divers other times during the 
period from January 1, 1948 to January 17, 1950, by means of 
requests made and compensation given, caused Frank E. Clark, 
Culver Jordan and Bruno Ising, weighmasters at the stockyard, 
to weigh cattle being sold by respondent at more than the true 
and correct weight thereof and to issue scale tickets showing such 
incorrect weights: 
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7. Respondent paid for cattle purchased by him and collected 
for cattle sold by him on the basis of the incorrect weights shown 
on the scale tickets described in paragraphs 5 and 6 above. 


8. During the period from January 1, 1948 to January 17, 1950, 
the scales in use at the stockyard were beam type scales with 
balance indicators which visibly indicate when the scale, empty 
or loaded, is correctly balanced. When empty, the scale is correctly 
balanced when the poise assembly is at the zero position and the 
indicator is at the central position on the indicator target. Similar- 
ly, a load of livestock is correctly balanced and weighed when the 
poise assembly is moved to such position on the weighbeam that 
the indicator is at the central position on the indicator target. 
Printing of the correct weight value is then accomplished by in- 
serting the scale ticket in a slot on the poise assembly and, without 
moving the poise assembly from its position, operating a printing 
lever. Thus the weight printed on the scale ticket is determined 
entirely by the position of the poise assembly on the weighbeam. 
The false and incorrect weight values referred to in paragraphs 
5 and 6 above were recorded when the weighmaster, after having 
balanced the weighbeams to determine the correct weight of the 
load, intentionally moved the poise assembly to a position indi- 
cating a lesser weight value when respondent was buying, and to 
a position indicating a greater weight value when respondent was 
selling, before operating the printing lever. 

9. Acopy of each scale ticket issued in connection with weigh- 
ing transactions at the stockyard becomes a part of the permanent 
files of the stockyard company. A copy of each of the scale tickets 
referred to in paragraphs 5 and 6 above became a part of the 
records and memoranda of the stockyard company. 


10. Respondent’s books showed that for the week ending Janu- 
ary 7, 1950, respondent realized an average weight gain of 17 
pounds per head on cattle purchased and sold by him, and that for 
the week ending January 14, 1950, respondent realized an average 
weight gain of 22 pounds per head on cattle purchased and sold 
by him. Respondent’s books showed that for the two week period 
ending January 28, 1950, respondent had an average weight loss 
of one pound per head on cattle purchased and sold by him. 

11. Respondent, on or about January 17, 1950, in response to 
questions from William C. Ball and Lee D. Sinclair, authorized 
agents of the Secretary of Agriculture, gave false information to 
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said agents concerning his dealer operations and the weighing of 
his cattle at the stockyard. 


CONCLUSIONS 


The evidence with respect to the charge that respondent wilfully 
caused falsification of weights. 

The evidence on this point consists of (1) testimony of former 
weighmasters at the stockyard, (2) weighing records, and (3) 
data taken from reports submitted by respondent and records 
kept by respondent covering his dealer operations at the stockyard. 


A. Testimony of weighmasters. Each of three former weigh- 
masters testified that during the period from on or about January 
1, 1948 to January 17, 1950, he underweighed or deducted weight 
from cattle being bought by respondent and overweighed or added 
weight to cattle being sold by respondent, that he issued scale 
tickets showing such incorrect weights, and that respondent paid 
him in cash for such weight benefits (pp. 48-51, 75-78, 87-88). 
The testimony of the weighmasters, both on direct examination 
and on cross examination, was direct, specific and consistent. 


B. Weighing Records. In addition to the testimony of the 
weighmasters respecting the giving of false weights to respondent, 
complainant introduced into evidence certain exhibits showing 22 
specific instances in which cattle purchased by respondent were 
weighed at less than the true weight of such cattle and 4 specific 
instances in which cattle sold by respondent were weighed at more 
than the true weight of such cattle. These exhibits consist of (1) 
scale tickets issued by weighmasters who testified in this proceed- 
ing, (2) photostatic copies of portions of tape records made by 
an automatic weight recorder attached to the scale over which 
most of respondent’s cattle were weighed, and (3) tabulations or 
work sheets making a comparison between the scale ticket weight 
for each of these transactions and the corresponding tape recorded 
weight. The automatic weight recorder was, in affect, an inde- 
pendent scale attached to the platform without the knowledge of 
the dealers, weighmasters, or other stockyard personnel except 
certain supervisory officials. These were used in order to check 
the accuracy of weights appearing on scale tickets. 

Mr. Charles L. Richard, Supervisor of Scales and Weighing, 
Packers and Stockyards Division, gave expert testimony with re- 
spect to the operating principle of the automatic recorder and the 
reliability of such a recorder as an automatic recorder of weights. 
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Mr. Richard stated that he outlined the procedure to be followed 
in preparing the work sheets referred to above, the manner of 
making the necessary balance adjustments to arrive at the correct 
recorded weight, and the manner of correlating or matching the 
adjusted recorded weight with the scale ticket weight. He further 
testified that he had examined each of the work sheets used in this 
proceeding and that the correlation between the scale ticket 
weights and the weights derived from the recorder as shown on 
the work sheets is not only the correct correlation but the only 
correlation possible (pp. 35-47, 155-158). 

In addition, more observation of the weight differences found 
between those on the scale tickets and those on the adjusted tape 
records compels the conclusion that the correlation shown is the 
only possible correlation. The tape record “fits” the scale ticket 
sequence only when one is matched against the other in the way 
shown on the work sheets. The conclusion that the recorded prints 
represent the weighing transactions in the manner indicated by 
the exhibits is inescapable. 


C. Reports submitted by respondent and records kept by re- 
spondent. Respondent’s annual reports for the years 1948 and 1949 
and certain records kept by respondent also show that respondent, 
during the period from January 1, 1948 to January 17, 1950, was 
receiving excessive weight benefits at the stockyard, Complainant’s 
Exhibit No. 35, which is a summary of respondent’s dealer opera- 
tions for the year 1948 as shown by respondent’s annual report 
for that year, shows that for the year 1948 respondent had a gross 
profit of $6,254.79 as a result of weight differences between cattle 
purchased and sold, whereas respondent lost $1,063.35 as a result 
of price differences between cattle purchased and sold. The average 
weight gain realized by respondent for this period was 20.7 
pounds per head. Complainant’s Exhibit No. 36, which is a sum- 
mary of respondent’s dealer operations for the year 1949 as shown 
by respondent’s annual report for that year, shows that respondent 
had a gross profit of $8,760.87 as a result of weight increases on 
cattle purchased and sold, whereas respondent grossed only $275.27 
as a result of price increases. Respondent’s average weight gain 
on cattle purchased and sold during this period was 25.1 pounds 
per head. 

Although this evidence, of itself, would not warrant the con- 
clusion that respondent received fraudulent weight benefits during 
these years, it does suggest the probability that respondent was 
the recipient of weight benefits and, considered in connection with 
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the other documentary evidence introduced by complainant, be- 
comes significant. 

This is also true of the facts shown by Complainant’s Exhibit 
No. 37 (pp. 140-141). This exhibit, which is a summary of re- 
spondent’s dealer operations for a four-week period as shown by 
respondent’s ledger book, shows that for the week ending January 
7, 1950, respondent realized an average weight gain of 17 pounds 
per head on cattle purchased and sold by him and that for the 
week ending January 14, 1950, respondent realized an average 
weight gain of 22 pounds per head on cattle purchased and sold 
by him, whereas for the two-week period ending January 28, 1950, 
respondent had a loss averaging one pound per head on cattle pur- 
chased and sold by him. These facts become significant when it 
is noted that the results of the weighing investigation at the stock- 
yards were first made public on January 16 or 17 (p. 173). That 
respondent realized an extraordinary weight gain on cattle pur- 
chased and sold by him for the two-week period immediately prior 
to the public disclosure of the weighing investigation and that 
respondent had a weight loss on cattle purchased and sold by him 
for the two-week period immediately subsequent to such disclos- 
ure can only be explained by concluding that respondent was re- 
ceiving fraudulent weight benefits prior to January 17, 1950. 

The evidence proves that respondent wilfully gave false infor- 
mation to authorized agents of the Secretary of Agriculture con- 
cerning his dealer operations and the weighing of his cattle at 
the stockyard. 


Lee D. Sinclair, Chief of the Trade Practice Section of the Pack- 
ers and Stockyards Division, testified that he and William C. Ball, 
employee of the Packers and Stockyards Division, questioned re- 
spondent concerning his dealer operations at the stockyard and 
that they obtained from respondent a signed statement in which 
respondent denied that he had ever paid a weigher at the stock- 
yard for weight benefits and stated that no weigher had ever given 
him extra weights to his knowledge (pp. 172-174). A photostatic 
copy of such statement was introduced into evidence as Complain- 
ant’s Exhibit No. 43. In view of the fact that the evidence in this 
proceeding proves conclusively that respondent requested weight 
benefits, that respondent received weight benefits, and that re- 
spondent paid for sucit weight benefits, it must necessarily be 
concluded that respondent wilfully gave false information to au- 
thorized agents of the Secretary of Agriculture concerning his 
dealer operations and the weighing of his cattle. 
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Respondent’s contentions. 

Respondent took the stand in his own behalf and denied that 
he had ever paid Frank E. Clark, Culver Jordan or Bruno Ising 
for the falsification of weights. No other evidence was offered on 
behalf of respondent. On the other hand, each of the three weigh- 
masters named above testified that he had received payment from 
respondent for giving weight benefits to respondent and the docu- 
mentary evidence of complainant not only corroborated the testi- 
mony of these weightmasters but shows conclusively that respond- 
ent received fraudulent weight benefits. The evidence, therefore, 
is overwhelming in support of complainant’s allegations in this 
proceeding. 

The facts proved in this proceeding clearly establish that re- 
spondent has wilfully violated various provisions of the Act and 
the regulations issued thereunder. 

By reason of the facts set forth in Findings of Fact 4, 5, 6, 7, 
8, 9 and 10, it is concluded that respondent has violated section 
812(a) of the Act and section 10 of the so-called Federal Trade 
Commission Act, which section is incorporated in and made a part 
of the Act by section 402 of the Act. The violations involved fraud 
and deceit and were necessarily wilful. The effect of the practice 
of bribing weighmasters was that respondent, when selling cattle, 
received payment for more weight than he delivered and, when 
buying cattle, paid for less weight than he received. The practice 
is dishonest and is a flagrant violation of the Act which cannot be 
too strongly condemned. 

Respondent, by causing weighmasters to record incorrect 
weights on scale tickets, caused false and incorrect entries to be 
made in the accounts, records and memoranda of the stockyard 
company. This practice is deceptive and is also a flagrant viola- 
tion of the Act. 

By reason of the facts set forth in the Finding of Fact 11, it 
is concluded that respondent has wilfully violated section 201.88 
of the regulations issued under the Act. The giving of false in- 
formation to authorized agents of the Secretary of Agriculture 
operates to conceal violations of the Act and to mislead adminis- 
trative officials so that the enforcement of the Act is seriously 
hampered and frustrated. 


ORDER 


Respondent shall cease and desist from: 
1. Engaging in the unfair, unjustly discriminatory, and de- 
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ceptive practice of bribing weighmasters or other persons in con- 
nection with any matter involving the handling of livestock at 
any posted stockyard; 


2. Making or causing to be made false entries in his accounts, 
records and memoranda or in the accounts, records and memo- 
randa of any person subject to the provisions of the Act; and 


8. Giving false information to any authorized agent of the 
Secretary of Agriculture concerning respondent’s dealer opera- 
tions at any posted stockyard. 

Respondent’s registration under the Act is suspended for a per- 
iod of two years from the effective date hereof. 

This order shall become effective on the 20th day after service 
and copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3373) 


MISSISSIPPI VALLEY STOCKYARDS, INC. P&S Docket No. 1558. De- 
cided January 12, 1953. 


Modification of Rates and Charges 


wpon petition, as amended, by respondent, notice to the public and answer 
by the Livestock Branch, respondent is authorized to file an amendment 
to its current tariff establishing as rates for yardage services the rates 
set forth in the public notice under the heading “Proposed Rates.” 


Mr. John L. Currin for Livestock Branch, Production and Marketing Admin- 
istration. Mr. John C. Kappel, Jr., of St. Louis, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.). The respondent is now 
operating under an order issued on December 27, 1951 (10 A.D. 
1505), amending and extending prior orders and authorizing the 
respondent to assess the current rates and charges for stockyard 
services to and including March 15, 1953. 

By a petition filed on December 2, 1952, as amended by a docu- 
ment filed December 8, 1952, the respondent requested authority 
to file an amendment to its current tariff establishing rates for 
yardage services as set forth in its petition, as amended. The re- 
spondent further requested that the proposed rates, if authorized, 
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be made effective as soon as possible and be permitted to remain 
in effect “‘to April 1954”. 

Notice of the petition, as amended, was published in the Federal 
Register on December 17, 1952 (17 F.R. 11407). This notice, 
which set forth in detail the current and proposed rates provided 
that an interested person might notify the Hearing Clerk within 
15 days of a desire to be heard in the matter. No such notification 
has been received. 

The Livestock Branch, Production and Marketing Administra- 
tion, filed an answer recommending that the petition, as amended, 
be granted and that the order to be issued remain in effect to and 
including April 1, 1954. 

Inasmuch as the parties are agreed the petition, as amended, 
is granted, and the respondent is authorized to file an amendment 
to its current tariff establishing as rates for yardage services the 
rates set forth in the notice published in the Federal Register on 
December 17, 1952, under the heading “Proposed Rates.” 

The respondent who must prepare for and be ready to comply 
with this order on its effective date desires to have it become ef- 
fective as soon as possible. All interested persons have been af- 
forded a period of 15 days in which to be heard in the matter. 
The Packers and Stockyards Act provides that no order of this 
nature shall become effective in less than five days after the date 
of signature thereof. Any undue delay in making this order ef- 
fective may adversely affect the marketing of livestock. Accord- 
ingly, good cause is found for making this order effective in less 
than 30 days. 

This order shall become effective on the sixth day after its date 
of signature and remain in effect to and including April 1, 1954. 

The respondent shall continue to furnish operating reports re- 
quired by previous orders on a semi-annual basis as of June 30th 
and December 31st of each year. 

Copies hereof shall be served upon the parties by registered 
mail or in person. 


(No. 3374 


ASSOCIATED FRUIT DISTRIBUTORS, INC. v. DEMASE & MANNA COM- 
PANY. PACA Docket No. 5640. Decided January 6, 1953. 


Evidence—Burden of Proof of Breach of Warranty 


The purchaser must establish by a preponderance of the evidence any breach 
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of warranty, express or implied, and any damages recoverable as a re- 
sult thereof. 


Implied Warranty of Merchantability 


Where mixed black juice grapes were not sold on a grade basis, they were 
not required to meet the standards for U. S. No. 1 juice grapes, but 
they were required to meet the implied warranty of merchantability. A 
shipment containing an average of approximately 20 percent raisined 
berries held not to be merchantable. 


Damages — Breach of Warranty 


Damages for breach of an implied warranty of merchantability is the dif- 
ference between the value of the juice grapes actually delivered and the 
value of juice grapes meeting contract requirements. 


Failure to Pay Purchase Price—Sale by Description 


Where complainant sold and delivered to respondent two carloads of mixed 
black juice grapes, without specification as to grade, and respondent 
sold the shipment remitting the net proceeds of sale to complainant for the 
alleged reason that the grapes did not meet contract requirements in 
that there was excessive raisining and raisined grapes held, this was 
a sale by description without specification as to grade, the grapes were 
required to meet the implied warranty of merchantability, one shipment 
containing an average of approximately 20 percent raisined berries was 
unmerchantable, respondent is liable for the purchase price less dam- 
ages sustained as a result of breach of warranty on this shipment, but, 
since the second shipment was merchantable, respondent is liable for the 
entire purchase price thereof. 


Associated Traffic Managers, of Los Angeles, California, for complainant. 
Mr. A. N. Brockway, of Pittsburgh, Pennsylvania, and Mr. J. Lee Miller, 
of Messrs. Miller & Miller, of Pittsburgh, Pennsylvania, for respondent. 
Mr. William E. Bethards, Jr., Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant prays for the recovery of the sum of $1,200.17 from 
respondent, which sum is alleged to be the unpaid balance of the 
purchase price of two carloads of mixed black juice grapes sold 
to respondent. 

Formal complaint was filed on August 29, 1951. A copy of the 
formal complaint, and a copy of the report of investigation made 
by the Regulatory Division, Fruit and Vegetable Branch, were 
served on respondent by registered mail on September 24, 1951. 
A copy of the report of investigation was also served by regis- 
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tered mail on complainant’s representative on September 25, 1951. 
Respondent filed an answer to the formal complaint on October 
25, 1951. In its answer respondent alleges, among other things, 
that the grapes delivered were not responsive to contract specifi- 
cations, and that the used lugs in which said grapes were con- 
tained were not responsive to contract requirements. Respondent 
requested a hearing. 

An oral hearing was held in Pittsburgh, Pennsylvania, on Feb- 
ruary 13, 1952. No one appeared for complainant. However, pur- 
suant to written request, the presiding officer offered in evidence 
on behalf of complainant the exhibits attached to the complaint. 
Respondent was represented at the hearing by counsel. Lorenzo 
Demase, a partner in respondent firm, testified in its behalf. Three 
other witnesses testified for respondent. 


FINDINGS OF FACT 
1. Complainant, Associated Fruit Distributors, Inc., is a cor- 
poration whose post office address is 1815 East Seventh Street, 
Los Angeles 21, California. 


2. Respondent is a partnership composed of S. Manna and L. 
Demase, doing business as Demase and Manna Company, whose 
post office address is 207-209 Cantanzaro Building, Pittsburgh 22, 
Pennsylvania. Respondent was licensed under the act at the time 
of the transaction involved herein. 


3. On or about October 23, 1950, contemplating the shipment 
of a perishable agricultural commodity in the course of interstate 
commerce, the parties entered into an oral agreement whereby 
complainant sold and respondent purchased two carloads, each 
containing 910 used lugs, of mixed black juice grapes, not labelled 
or stamped as to weight, at a price of $125 per ton, plus $25 pre- 
cooling for each car. At the time of sale one shipment was con- 
tained in car PFE-7458. This car left loading point at Mira Loma, 
California, on or about October 20, 1950, and contained a net 
weight of 27,488 pounds of grapes. The agreed purchase price on 
this shipment was $1,743, f.o.b. At the time of sale the second 
shipment was contained in car FGEX-59812. This car left loading 
point at Mira Loma, California, on or about October 19, 1950, and 
contained a net weight of 27,820 pounds of grapes. The agreed 
purchase price on this shipment was $1,763.75, f.o.b. The sale 
was negotiated by Albert N. Brockway, a broker located in Pitts- 
burgh, Pennsylvania, who acted as agent for both parties. 


4. At the time of sale, both shipments were consigned to com- 
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plainant at Denver, Colorado. Pursuant to the aforesaid agree- 
ment, complainant on October 23, 1950, diverted both shipments 
to respondent at Pittsburgh, Pennsylvania. Both of said cars ar- 
rived in Pittsburgh, Pennsylvania, on October 30, 1950, at 12:15 
p.m., and the Pennsylvania Railroad Company notified respondent 
of the arrival of said cars at 1:30 p.m. on October 30, 1950. 


5. Production and Marketing Administration Inspection Cer- 
tificate P 27777, dated November 1, 1950, at 2:40 a.m., states the 
following with respect to car PFE-7458: 


“Condition of load and containers: Divided, crosswise load; 5 
rows; 7 layers. All layers double stripped, Center bracing in- 
tact. Lugs show part or all of lugs weather beaten or stained. 


“Condition: Many berries firm. Generally firmly attached to 
capstems. Average 3% crushed, wet or leaking berries. Rais- 
ining berries range from 25 to 80% averaging approximately 
55%, including from 5 to 30 % averaging approximately 
20% raisined. No decay. 

“Remarks: Inspection made during process of unloading.” 


6. Production and Marketing Inspection Certificate P 27870, 
dated November 6, 1950, at 3:15 a.m., states the following with 
_ respect to car FGEX-59812: 


“Condition of load and containers:Divided, crosswise load; 5 
rows; 7 layers. All layers double stripped. Center bracing 
intact. Some lugs throughout load show loose lids or broken 
sides. Practically all lugs show weatherbeaten or dirty sides, 
ends and bottoms. 

“Condition: Approximately half of berries firm. Generally firm- 
ly attached to capstems. Raisining berries range from 5 to 
100%, averaging approximately 40%, including 2 to 30%, 
averaging approximately 7% raisined. Wet, crushed or leak- 
ing berries range from 5 to 75% in most samples, in some 
none, averaging approximately 15%. In many samples no 
mold and decay, in many from less than 4% of 1% to 2%, in 
some from 10 to 25% averaging approximately 3%. Decay 
is Gray Mold Rot in all stages. 

Remarks: In separate stacks 117 lugs with loose lids or broken 
sides. Inspection made during process of unloading.” 

7. Through the broker, Albert N. Brockway, respondent ad- 

vised complainant by the telegraphic quotations below as follows: 
Telegram dated October 31, 1950 at 1:10 p.m.: “DEMASE 
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UNLOADING TONITE PFE 7458 BLACK JUICE WHICH 
FURTHER INSPECTION TODAY LOOKS LIKE GOING 
BE HARD GOING DUE TO VARIOUS TYPES LUGS 
SOME VERY DIRTY.” 


Telegram dated November 2, 1950 at 4:25 a.m.: “GOVERN- 
MENT INSPECTION 25 TO 80 RAISINING INCLUDING 
20 PERCENT RAISINED DEMASE UNABLE MOVE 
MANY TODAY PRICE MOSTLY 2.25 BUYERS OFFER- 
ING 2.00 YOU APPRECIATE WITH THIS PERCENTAGE 
RAISINING RAISINED NOT GOOD AND THE CLASS OF 
USED LUGS MAKES VERY UNDESIRABLE SITUA- 
TION GET MOVEMENT THESE GRAPES 7458 DEMASE 
WOULD PREFER YOU DIVERT ELSEWHERE IF HAVE 
BETTER OUTLOOK PFE 59812 AS THEY INSIST NOT 
JUSTIFIED ACCEPTING CARS INVOICE AND TO 
MAKE ADJUSTMENT FEELS 2.00 PITTSBURGH OR 
HANDLE YOUR ACCOUNT ADVISE.” 

Telegram dated November 6, 1950 at 3:45 p.m.: “INSIST 
ENTITLED PROTECTION THESE CARS 59812 7458 AS 
THEY PAID TOP PRICE AT 125.00 TON EXPECTING 
NOTHING LIKE THEY RECEIVED ENTIRELY TOO 
DRY AND WTH CLASS USED LUGS DONT HAVE 
THING TO WORK ON.” 

8. Respondent sold the grapes shipped in car PFE-7458 for 
gross proceeds of $2,011.70. Respondent sold the grapes shipped 
in car FGE-59812 for gross proceeds of $2,010.60. Respondent 
submitted an account sales on each of the shipments, showing var- 
ious expenses in addition to freight, and remitted to complainant 
a total amount of $2,306.58. 


9. Black juice grapes of generally good merchantable quality 


and condition, in 36-pound lugs, were selling at Pittsburgh on 
November 1, 1950, for at least $3.25 per lug. 


10. Complainant has demanded of respondent the sum of $1,- 
200.17 representing the difference between the total invoice price 
on said two cars in the amount of $3,506.75 and the total net sales 
in the aforesaid account sales in the amount of $2,306.58, but re- 
spondent has failed and refused to pay the balance claimed, or 
any part thereof. 


11. Informal complaint was filed on November 15, 1950, which 
was within 9 months after the cause of action accrued. 
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CONCLUSIONS 


The terms of the contract are set forth above in Finding of 
Fact No. 3. There is so little dispute between the parties regard- 
ing the terms of the said contract that no protracted discussion 
thereof is required. 

It is clear from the record in the matter that respondent ac- 
cepted the grapes in cars PFE-7458 and FGEX-59812. Therefore, 
respondent is liable for the sum of $3,506.75, which is the total 
of the purchase prices on these two cars, less damages for breach 
by complainant of any warranties, express or implied. Respond- 
ent, of course, must establish, by a preponderance of the evidence, 
any breach of warranty, express or implied, and any damages 
recoverable as a result thereof. C & S Produce Company v. L. N. 
Coxe, 8 A.D. 615, 619. 

Obviously, this was a sale by description and complainant gave 
no express warranty regarding the quality of the grapes. 

However, the contract included express language that the used 
lugs were not to be labelled or stamped as to weight, and it is 
clear from the record that the used lugs bore old labels and stamps. 
No doubt respondent encountered difficulty in selling these lugs 
of grapes because of the old labels and stamps on said lugs, but 
insofar as the record is concerned any damage caused to respond- 
ent in this regard is purely speculative. 

The contract provided for “used lugs” and it is concluded that 
respondent was entitled only to reasonable protection to the 
grapes from said lugs under normal transportation conditions. 
Out of the two cars involved only 80 lugs were classified as “bad 
order,” and even as to these it may be that the carrier was at 
fault. It would therefore appear that the used lugs involved did 
provide reasonable protection to the grapes under normal trans- 










































portation conditions, and that respondent received all it bargained fe 
for in contracting for used lugs. Here again, even assuming that a 
respondent did not receive reasonable protection to the grapes p 
from these lugs under normal transportation conditions, any dam- a 
age caused to respondent in this regard is purely speculative. a 
In respondent’s answer and brief it is contended that the ship- | fc 
ments in controversy did not meet contract requirements because al 
of excessive raisining and raisined grapes. It was determined st 
above that the contract contained no express warranty with re- hi 
spect to the quality of the grapes. However, there would seem to be 
m 


be a legal basis for respondent’s defense on the grounds that there 
was a breach by complainant of the implied warranties of mer- 
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chantability or fitness of the grapes for a particular purpose. 
These warranties are contained in section 15 of the Uniform Sales 
Act, which has been adopted in both California and Pennsylvania. 

With respect to the quality of the grapes, respondent argues 
that their value for resale for juice purposes was diminished by 
the high percentages of raisining and raisined berries. Complain- 
ant contends to the contrary that, because of a higher sugar con- 
tent, raisining and raisined berries are worth considerably more 
for juice purposes than are grapes which do not show raisining. 

The U.S. Standards for Juice Grapes (effective July 20, 1939) 
do not set up standards of merchantability or fitness as such. The 
standards for U. S. No. 1 juice grapes provide the following tol- 
erance: 

“Not more than a total of 15%, by weight, of the berries in 
any container may be raisining or raisined but not more than 
5% may be raisined, 

* of ok 

“‘Raisining berries’ means grape berries in a stage of nor- 
mal curing process, which have developed to some extent the 
characteristic shriveled or wrinkled appearance of a raisin, 
but which contain sufficient juice to drop from the berry un- 
der ordinary pressures between thumb and finger. Change of 
color and flavor are in some cases, additional characteristics 
of raisining berries. 

* * * 

“*Raisined berries’ means grape berries which are fully 
cured, resembling raisins, which do not contain sufficient 
juice to drop from the berry under ordinary pressure be- 
tween thumb and finger.” 

The percentages of raisining and raisined berries disclosed by 
federal inspection at Pittsburgh for car PFE-7458 shows an aver- 
age of approximately 55 percent raisining and an average of ap- 
proximately 20 percent raisined; and for car FGEX-59812 an 
average of approximately 40 percent raisining, and an average of 
approximately 7 percent raisined. This is not to say that in order 
for the mixed black juice grapes in controversy to be merchant- 
able or to be fit for juice purposes they were required to meet the 
standards for U. S. No. 1 juice grapes. However, the relatively 
high percentage (averaging approximately 20 percent) of rasined 
berries found in car PFE-7458 one day after arrival of the ship- 
ment at destination indicates that approximately one-fifth of the 
grapes in this shipment were not suitable for juice purposes. We 
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think the defect here is of sufficiently serious import to constitute 
a breach of the implied warranty that the juice grapes would be 
merchantable as such. Accord, Kellerman v. Recco & Panella, 
PACA Docket No. 3638, decided August 7, 1941. The average of 
approximately 7 percent raisined berries found in car FGEX- 
59812 six days after arrival of the car at destination does not, in 
our estimation, establish a breach of complaint of the warranty 
of merchantability. 

Since complainant breached the implied warranty of merchant- 
ability with respect to the grapes in car PFE-7458, and respond- 
ent accepted and resold the grapes, respondent is liable for the 
purchase price less damage proved to have been sustained as a 
result of complainant’s breach. Inasmuch as the grapes in car 
FGEX-59812 met contract requirements, respondent is liable for 
the full purchase price thereof. 

Respondent’s damages in connection with the grapes in car 
PFE-7458 are measured by the difference between the value of 
the juice grapes actually delivered and the value of juice grapes 
meeting contract requirements. C. & S. Produce Company v. Coxe, 
supra. Respondent sold this shipment between November 1 and 
November 9, 1950, for gross proceeds of $2,011.70. The resale ap- 
pears to have been made promptly and for the best prices obtain- 
able. Certain handling, inspection, freight and other charges 
sought to be deducted by respondent are not properly allowable, 
and cannot be considered in arriving at the value of the grapes 
delivered. 

According to pertinent U. S. Market News Reports, of which 
we take official notice, black juice grapes of generally good, mer- 
chantable quality and condition were selling at Pittsburgh on No- 
vember 1, 1950, for at least $3.25 per 36-pound lug. The shipment 
in controversy was bought on a tonnage basis, and the luge of 
grapes therein averaged approximately 30.21 pounds each. On the 
basis of the aforesaid price and weights, this shipment would have 
been worth about $2.75 per lug, or $2,484.30, if it had met con- 
tract requirements. Respondent sustained damages amounting to 
the difference betwween $2,484.30 and $2,011.70, or $472.60. Dam- 
ages deducted from the purchase price of $1,743 result in a bal- 
ance of $1,270.40 due from respondent to complainant on this 
shipment. 

The sum of $1,270.40 due on car PFE-7458, plus the invoice 
price of $1,763.75 on car FGEX-59812, total $3,034.15. Of this 
amount respondent has paid to complainant $2,306.58, leaving a 
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balance due of $727.57. It is concluded that respondent’s failure 
to pay promptly the balance due is a violation of section 2 of the 
act, for which reparation, plus interest, should be awarded to 
complainant. The facts should be published. 


ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant, as reparation, the sum of $727.57, plus interest 
thereon at the rate of 5 percent per annum from December 1, 
1950, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties. 


(No. 3375) 


GLUECK & COMPANY v. ZORUMSKI. PACA Docket No. 5875. De- 
cided January 6, 1953. 


Failure to Pay Purchase Price for Cabbage — Default 


Where it is alleged that complainant sold to respondent 164 sacks of cabbage, 
that the latter accepted the produce upon delivery, but failed to pay the 
purchase price therefor, and where respondent failed to file an answer, 
held, that respondent’s failure to answer the complaint constitutes an 
admission of the facts alleged therein, as provided by the Rules of Prac- 
tice, and his failure to pay the purchase price is a violation of section 
2 of the act for which reparation should be awarded complainant. 


Mr. E. H. Glueck, of St. Louis, Missouri, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on September 10, 1952. Formal com- 
plaint was filed November 12, 1952. Complainant seeks an award 
of reparation in the amount of the alleged purchase price of 164 
sacks of cabbage sold and delivered to respondent in May 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on November 21, 1952. A copy of the report of investigation 
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and a copy of the formal complaint were served upon respondent 
on November 22, 1952. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, E. H. Glueck & Company, is a corporation 
whose address is 1101 North Third Street, St. Louis, Missouri. 


2. Respondent is an individual, C. F. Zorumski, whose address 
is 1128 North Third Street, St. Louis, Missouri. 


3. In the course of interstate commerce, and by oral contract, 
complainant on May 28, 1952 sold to respondent 164 sacks of cab- 
bage at $1.00 per sack, for a total purchase price of $164, f.o.b. 
car SFRD 10570. 


4. One hundred and sixty four sacks of cabbage meeting the 
specifications of the contract, shipped in car SFRD 10570 from 
Phoenix, Arizona, in interstate commerce to complainant at St. 
Louis, Missouri, were delivered to respondent at St. Louis, Mis- 
souri, and respondent accepted the cabbage in compliance with 
said contract of purchase and sale, and made no complaint with 
respect thereto. 


5. The total purchase price of the 164 sacks of cabbage is $164, 
no part of which has been paid by respondent to complainant. 


6. Formal complaint was filed November 12, 1952, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay promptly the agreed purchase price 
for the 164 sacks of cabbage is in violation of section 2 of the Act. 
Complainant should be awarded reparation in the amount of $164, 
with interest, and the facts should be published. 
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ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $164, with interest thereon at 
the rate of 5 percent per annum from June 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3376) 


SAUNDERS v. THE AYOOB COMPANY. PACA Docket No. 5508. De- 
cided January 7, 1953. 


Evidence Showing F.O.B. Sale without Warranty of Suitable 
Shipping Condition—Failure to Pay Purchase Prices 


Where complainant sought to recover purchase prices of a number of car- 
loads of watermelons sold to respondent and the latter counterclaimed for 
loss allegedly sustained because some carloads were abnormally deterior- 
ated on arrival, held, that since the evidence shows the melons were sold 
on the basis of the inspection made at the shipping point, without any 
warranty of suitable shipping condition, complainant is entitled to an 
award of reparation in the amount of the purchase prices of the melons 
and the counterclaim should be dismissed. 


. B. B. Saunders, of Live Oak, Florida, complainant, pro se. Mr. A. N. 
Brockway, of Pittsburgh, Pennsylvania, and Mr. J. Lee Miller, of Messrs. 
Miller & Miller, of Pittsburgh, Pennsylvania, for respondent. Mr. James 
A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was received by the Regulatory Division on 
July 13, 1950. In the formal complaint filed November 29, 1950, 
complainant alleged that during July 1950 it sold to respondent 
21 carloads of watermelons for total prices of $3,505 f.o.b. Flor- 
ida, and that respondent accepted the shipments but has failed 
to pay any part of the prices. Complainant alleged further that 
during July 1950 it shipped one carload of watermelons to re- 
spondent on a consignment basis and that respondent has failed 
to pay over the net proceeds of $162.18. An award of reparation 
is requested in the amount of $3,667.18. 
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A copy of the report of investigation made by the Regulatory 
Division and a copy of the formal complaint were served upon re- 
spondent by registered mail on March 27, 1951. On the following 
day a copy of the report of investigation was served by registered 
mail upon complainant. 

Respondent filed an answer on April 10, 1951, alleging that it 
was definitely understood the 21 carloads of watermelons were to 
be U. S. No. 1 grade, good red cutters, and “healthy” but that 19 
of the carloads received were seriously damaged by anthracnose. 
Respondent counterclaims for $1,973.42, the alleged deficit in- 
curred in the handling of the 19 carloads which were not respon- 
sive to the contract, less the invoice price of 2 carloads which met 
contract requirements and the net proceeds realized from the 1 
carload handled on consignment. Complainant filed a reply to the 
counterclaim on May 2, 1951, alleging that respondent purchased 
and accepted the 21 carloads of watermelons on the basis of the 
federal or private inspection reports which were read by com- 
plainant over the telephone to respondent and that complainant 
did not guarantee the condition of the 21 carloads of watermelons 
on arrival. 

A hearing was held at Pittsburgh, Pennsylvania, on November 
7, 1951. Three witnesses appeared and testified for respondent who 
was represented by counsel. No one appeared for complainant. 
The deposition testimony of three witnesses was received in evi- 
dence on behalf of complainant. 


FINDINGS OF FACT 


1. Complainant is an individual, B. B. Saunders, whose post 
office address is Live Oak, Florida. 


2. Respondent is an individual, Wilson Ayoob, doing business 
as The Ayoob Company, whose post office address is Catanzaro 
Building, 21st and Smallman Streets, Pittsburgh, Pennsylvania. 
At the time of the transactions involved herein, respondent was 
licensed under the act. 


8. On or about July 3, 1950, complainant sold to respondent 
a carload of watermelons in car ACL 17717 at an agreed price 
of $200. The melons were inspected by complainant’s inspector 
at shipping point and found to be red cutters equivalent to U. S. 
No. 1 grade. The melons were shipped from O’Brien, Florida, on 
July 3 and arrived at destination in Pittsburgh, Pennsylvania, 
on July 7, 1950. Respondent admits liability for the purchase 
price, no part of which has been paid. 





>. ote oe. tr ct = Bc 


oF & a, eH 7 +O 45 


SAUNDERS v. THE AYOOB CO. 57 
Cite as 12 A.D. 55 


4. On or about July 3, 1950, complainant sold to respondent 
a carload of watermelons in car ACL 17533 at an agreed price 
of $175. The melons were officially inspected at shipping point 
and graded U. 8. No. 1. The melons were shipped from Branford, 
Florida, on July 3 and arrived at destination in Pittsburgh, Penn- 
sylvania, on July 7, 1950. Respondent accepted delivery of this 
shipment. 


5. On or about July 4, 1950, complainant sold to respondent 
a carload of watermelons in car WFEX 49060 at an agreed price 
of $125. The melons were inspected by complainant’s inspector at 
shipping point and found to be red cutters equivalent to U. S. No. 
1 grade. The melons were shipped from O’Brien, Florida, on July 
4 and arrived in Cincinnati, Ohio, on July 7, 1950. The following 
day respondent ordered car diverted to Youngstown, Ohio, where 
it arrived at 6 a.m. on July 11, 1950. Car WFEX 49060 was aban- 
doned to the carrier on July 13, 1950. 


6. On or about July 5, 1950, complainant sold to respondent 
a carload of watermelons in car CG 55176 at an agreed price of 
$150. The melons were officially inspected at shipping point and 
graded U. S. No. 1. The melons were shipped from Branford, 
Florida, on July 3, and arrived at Pittsburgh, Pennsylvania at 4 
a.m. on July 9, 1950, after diversions from Waycross, Georgia, 
and Potomac Yards, Virginia. Respondent accepted delivery of 
this shipment. 


7. On or about July 5, 1950, complainant sold to respondent 
a carload of watermelons in car ACL 17137 at an agreed price of 
$150. The melons were officially inspected at shipping point and 
graded U. S. No. 1. The melons were shipped from Branford, Flor- 
ida, on July 3, and arrived at Pittsburgh, Pennsylvania, at 4 a.m. 
on July 9, 1950, after diversions from Waycross, Georgia, and 
Potomac Yards, Virginia. Respondent accepted this shipment. 


8. On or about July 5, 1950, complainant sold to respondent 
a carload of watermelons in car ACL 18893 at an agreed price 
of $150. The melons were officially inspected at shipping point and 
graded U.S. No. 1. The melons were shipped from O’Brien, Flor- 
ida, on July 4, and arrived in Cincinnati, Ohio, at 8:45 a.m. on 
July 7, 1950. The next day respondent ordered the car diverted to 
Pittsburgh, Pennsylvania, where it arrived at 4:25 a.m, on July 
10, 1950. Respondent accepted delivery of this shipment. 


9. On or about July 5, 1950, complainant sold to respondent 
a carload of watermelons in car MP 52070 at an agreed price of 
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$175. The melons were inspected by complainant’s inspector at 
shipping point and found to be red cutters equivalent to U. S. 
No. 1 grade. The melons were shipped from O’Brien, Florida, on 
July 4, and arrived in Cincinnati, Ohio, at 8:45 a.m. on July 7, 
1950. At 4:16 p.m. on July 7, respondent ordered the car diverted 
to the E. H. Thomas Company in Youngstown, Ohio, were it ar- 
rived at 9.50 a.m. on July 10, 1950. Respondent accepted this ship- 
ment. 


10. On or about July 5, 1950, complainant sold to respondent 
a carload of watermelons in car ACL 44225 at an agreed price 
of $150. The melons were officially inspected at shipping point 
and graded U.S. No. 1. The melons were shipped from O’Brien, 
Florida, on July 4, and arrived in Cincinnati, Ohio, at 8:45 a.m. 
on July 7, 1950. At 5:40 p.m. on July 8, respondent ordered the 
car diverted to Pittsburgh, Pennsylvania, where it arrived at 4:25 
a.m. on July 10, 1950. Respondent accepted this shipment. 


11. On or about July 5, 1950, complainant sold to respondent 
a carload of watermelons in car ACL 1404387 at an agreed price 
of $175. The melons were inspected by complainant’s inspector 
at shipping point and found to be red cutters equivalent to U. S. 


No. 1 grade. The melons were shipped from O’Brien, Florida, on 
July 4, and arrived in Cincinnati, Ohio, at 8:45 a.m. on July 7, 
1950. At 5:40 p.m. on July 8, respondent ordered the car diverted 
to Pittsburgh, Pennsylvania, where it arrived at 4:25 a.m. on 
July 10, 1950. Respondent accepted delivery of this shipment. 


12. On or about July 5, 1950, complainant sold to respondent 
a carload of watermelons in car ACL 44002 at an agreed price 
of $150. The melons were inspected by complainant’s inspector at 
shipping point and found to be red cutters equivalent to U. S. 
No. 1 grade. The melons were shipped from O’Brien, Florida, on 
July 4 and arrived in Cincinnati, Ohio, at 8:45 a.m. on July 7, 
1950. At 5:40 p.m. on July 8, respondent ordered the car diverted 
to Pittsburgh, Pennsylvania, where it arrived at 4:25 a.m. on July 
10, 1950. Respondent accepted delivery of this shipment. 


13. On or about July 5, 1950, complainant sold to respondent 
a carload of watermelons in car FGEX 21268 at an agreed price 
of $125. The melons were officially inspected at shipping point 
and graded U.S. No. 1. The melons were shipped from Branford, 
Florida, on July 4, and arrived in Cincinnati, Ohio, at 8:45 a.m. 
on July 7, 1950. At 5:40 p.m. on July 8, respondent ordered the 
car diverted to Youngstown, Ohio, where it arrived at 6 a.m. on 
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July 11, 1950. Car FGEX 21268 was abandoned to the carrier 
on July 13, 1950. 


14. On or about July 6, 1950, complainant sold to respondent 
a carload of watermelons in car WFEX 66584 at an agreed price 
of $150. The melons were officially inspected at shipping point 
and graded U.S. No. 1. The melons were shipped from Branford, 
Florida, on July 5, and arrived at Pittsburgh, Pennsylvania, on 
July 9, 1950. Respondent accepted delivery of this shipment. 


15. On or about July 6, 1950, complainant sold to respondent 
a carload of watermelons in car FGEX 32018 at an agreed price 
of $225. Complainant’s inspector inspected the melons at shipping 
point and found them to be red cutters equivalent to U. S. No. 1 
grade. The melons were shipped from O’Brien, Florida, on July 
6, and arrived at Pittsburgh, Pennsylvania, on July 10, 1950. On 
July 18, the car was reconsigned to S. Canilla at Steubenville, 
Ohio, where it arrived July 14, and was unloaded on July 17 and 
18, 1950. Respondent admits liability for the purchase price of 
this shipment, no part of which has been paid. 


16. On or about July 7, 1950, complainant sold to respondent 
a carload of watermelons in car BREX 75447 at an agreed price 
of $175. The melons were officially inspected at shipping point 
and graded U. S. No. 1. The melons were shipped from O’Brien, 
Florida, on July 6, and arrived at Clarion, Pennsylvania, on July 
18, 1950, following diversion from Potomac Yards, Virginia, and 
reconsignment to the Clarion Fruit Company. Respondent ac- 
cepted delivery of this shipment. 


17. On or about July 7, 1950, complainant sold to respondent 
a carload of watermelons in car FGEX 57070 at an agreed price 
of $200. The melons were officially inspected at shipping point and 
graded U.S. No. 1. The melons were shipped from O’Brien, Florida, 
on July 6 and arrived at Pittsburgh, Pennsylvania, on July 10, 
1950, after diversion from Potomac Yards, Virginia. Respondent 
accepted delivery of this shipment. 

18. On or about July 8, 1950, complainant sold to respondent 
a carload of watermelons in car SAL 89270 at an agreed price of 
$150. The melons were officially inspected at shipping point and 
graded U. S. No. 1. The melons were shipped from Mayo, Flor- 
ida, on July 6 and arrived at Pittsburgh, Pennsylvania, on July 
11, 1950, after diversion from Potomac Yards, Virginia. Respond- 
ent abandoned this shipment to the carrier on July 18, 1950. 


19. On or about July 8, 1950, complainant sold to respondent 
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a carload of watermelons in car SAL 28828 at an agreed price of 
$150. The melons were officially inspected at shipping point and 
graded U.S. No. 1. The melons were shipped from Mayo, Florida, 
on July 6 and arrived at Pittsburgh, Pennsylvania, on July 11, 
1950. Respondent accepted delivery of this shipment. 

20. On or about July 8, 1950, complainant sold to respondent 
a carload of watermelons in car ACL 17502 at an agreed price 
of $140. The melons were officially inspected at shipping point 
and graded U.S. No. 1. The melons were shipped from Branford, 
Florida, on July 7 and arrived at Youngstown, Ohio, on July 13, 
1950. Respondent accepted delivery of this shipment. 

21. On or about July 8, 1950, complainant sold to respondent 
a carload of watermelons in car ACL 18687 at an agreed price of 
$140. The melons were officially inspected at shipping point and 
graded U. S. No. 1. The melons were shipped from Branford, 
Florida, on July 7 and arrived at Youngstown, Ohio, on July 13, 
1950. Respondent reconsigned the car to Pittsburgh where it ar- 
rived July 15. Respondent accepted delivery of this shipment. 

22. On or about July 8, 1950, complainant sold to respondent 
a carload of watermelons in car ACL 43899 at an agreed price of 
$225. The melons were inspected by complainant’s inspector at 
shipping point and found to be red cutters equivalent to U. S. No. 
1 grade. The melons were shipped from O’Brien, Florida, on July 
7, and after diversion from Waycross, Georgia, on July 8, and 
from Cincinnati, Ohio, on July 10, arrived at Pittsburgh, Penn- 
sylvania, at 12:05 a.m. on July 18, 1950. Respondent accepted de- 
livery of this shipment. 

23. On or about July 10, 1950, complainant sold to respondent 
a carload of watermelons in car ACL 44015 at an agreed price of 
$225. The melons were inspected by complainant’s inspector at 
shipping point and found to be red cutters equivalent to U. S. 
No. 1 grade. The melons were shipped from O’Brien, Florida, on 
July 9 and arrived at destination in Pittsburgh, Pennsylvania, at 
5:30 a.m. on July 14, 1950. Respondent accepted delivery of this 
shipment. 

24. In the negotiations preceding each of the contracts of sale 
set forth in Findings of Fact No. 3 through No. 23, complainant 
correctly read to respondent over the telephone the federal ship- 
ping point certificate or the inspection report of complainant’s 
inspector with respect to the particular carload of watermelons. 
After respondent approved the inspection, the parties agreed upon 
the price. It was understood and agreed between the parties 
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that each carload was purchased by respondent and sold by com- 
plainant solely on the basis of the certificate or report; that all 
sales were on an f.o.b. shipping point basis, but with no warranty 
of suitable shipping condition; and that respondent was to mail 
a check for the agreed purchase price immediately upon receipt 
of complainant’s invoice. 

25. On or about July 4, 1950, complainant contracted to ship 
a carload of watermelons in car ACL 17472 to respondent on con- 
signment. The carload was shipped from O’Brien, Florida, on July 
4, 1950, and arrived at Pittsburgh on July 8, 1950. Respondent 
sold the melons for net proceeds of $162.18. 

26. There is due and owing from respondent to complainant 
$3,505, the purchase prices of the 21 carloads of watermelons, 
plus $162.18 from car ACL 17472. No part of the total amount 
of $3,667.18 has been paid to complainant. 


27. The formal complaint was filed within 9 months after the 
causes of action accrued. 


CONCLUSIONS 


Complainant alleged and respondent admitted the sale by com- 
plainant to respondent of the 21 carloads of watermelons involved 
in this proceeding. There is a dispute, however, with respect to 
the terms of these contracts. Complainant contends that the mel- 
ons were sold on the basis of their grade and condition at ship- 
ping point. It appears to be respondent’s position that the melons 
were represented to be U. S. No. 1 red cutters and the contracts 
were on a “regular” f.o.b. basis—that is, with a warranty of suit- 
able shipping condition. 

It appears from the evidence that all of the contracts were 
entered into over the telephone by B. B. Saunders and Thomas 
Ayoob, respondent’s sales manager. Complainant handled the sales 
of the melons for the account of local growers and was to receive 
a 10 percent commission which apparently was to be deducted 
from the purchase prices paid by respondent. Complainant testi- 
fied that the sales were handled in the following manner: in the 
presence of the grower of a particular carload of melons, he would 
read to Ayoob the federal shipping point inspection certificate or, 
where no federal inspection was made, a detailed description of 
the melons as reported by his inspector; Ayoob would then ask 
the price; usually Ayoob would refuse to pay the price asked and 
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he would make a counteroffer; and this counteroffer would be 
communicated to the grower for acceptance or rejection. 

J. D. Andrews, complainant’s bookkeeper, testified that he lis- 
tened on an extension telephone to all of the conversations which 
took place between Saunders and Tom Ayoob. Andrews testified 
further that complainant sold respondent one carload of water- 
melons on June 24, 1950, and another carload on June 26; that 
Ayoob called on July 2 stating that the melons had arrived badly 
damaged with Anthracnose and Stem End Rot, and, therefore, 
he would not accept them but would sell them for the best price 
possible, and complainant replied he would accept only the full 
purchase price; that on July 3 Ayoob called and said on further 
examination the melons were allright and he wanted more melons, 
and complainant replied he would not sell any more melons to re- 
spondent; and that Ayoob then offered to send complainant $10,- 
000 on account. Andrews stated that he made a particular effort 
to record complainant’s reply which was as follows: 

“T have enough money to do the business I am engaged in; 
the only thing I want you to do is send the money for the mel- 
ons you buy. I am not buying melons and selling them but am 
selling them for myself and the local growers, charging the 
growers 10% for the expense of telephone and wire service. 
The growers have melons they want to sell and I would like 
to help sell them but to ship melons out of Florida, the freight 
must be guaranteed under bond, and I cannot take the risk of 
these melons being delivered in sound condition for what I 
can expect to get out of them. If you want me to buy some 
melons for you—same as if you were here buying them your- 
self I will read the short form [federal-state inspection cer- 
tificate] or give you an accurate description of any cars that 
are loaded without benefit of the Government Grading, to you 
over the phone and if you wish to make the growers a satis- 
factory offer, I will ship them to you on my shipper’s bond. 
But I can not afford to try to buy these melons and ship them 
on consignment or guarantee delivery at the price you are of- 
fering because the freight amounts to two or three times the 
FOB price you are offering . . .” 

Andrews testified further that Ayoob then asked if any melons 
vere available and complainant described ACL 17717 and ACL 
17539 and offered them at $200 and $175, respectively, and Ayoob 
said to ship both carloads. The witness stated that complainant 
again mentioned that this was to be a cash deal, he would not 
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agree to wait until the melons were delivered and accepted, and 
he expected respondent to send immediately a check for the two 
cars, and that Ayoob replied he would mail a check as soon as he 
received the invoice. 

Guilford McCall of O’Brien, Florida, testified that he was the 
grower of the melons in cars WFEX 49060 and ACL 44002. It 
was his testimony that on July 4, 1950, he was present when com- 
plainant called Tom Ayoob and said these two carloads of melons 
had not been Government graded but complainant’s inspector re- 
ported they were good, firm red cutters and he was offering them 
the same as the others “FOB here and not subject to the condi- 
tion that they may be in when delivered.” According to McCall, 
Ayoob offered $125 and $150, respectively, for the two carloads 
and he instructed complainant to accept these prices. 

At the oral hearing, Thomas Ayoob appeared and testified on 
behalf of respondent. His only testimony with respect to the con- 
tracts was that he specified “U. S. No. 1 red cut” and the terms 
were “the usual terms, to pay for them if they showed up, on ar- 
rival.” 

In our opinion, the detailed testimony of complainant’s wit- 
nesses is entitled to the greater weight. It is concluded that the 
parties understood and agreed that each carload was sold by com- 
plainant and purchased by respondent solely on the basis of the 
inspection made at the shipping point and there was no guarantee 
or warranty with respect to the condition of the watermelons on 
arrival at the specified destination. This conclusion necessarily 
disposes of respondent’s contention that there was a warranty of 
suitable shipping condition. 

The purchase prices of the 21 carloads of watermelons totals 
$3,505. Respondent admitted liability for the net proceeds of 
$162.18, realized from the one carload handled on consignment. 
Respondent’s failure to pay the amount due of $3,667.18 is a vio- 
lation of section 2 of the act. Complainant should be awarded rep- 
aration in this amount with interest. Respondent’s counterclaim 
should be dismissed. The facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $3,667.18, with interest thereon 
at the rate of 5 percent per annum, from August 1, 1950, until 
paid. 
Respondent’s counterclaim is dismissed. 
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The facts and circumstances as set forth herein shall be pub- 
lished. 
Copies hereof shall be served upon the parties. 







(No. 3377) 







AMERICAN LIME CORPORATION v. POLOS. PACA Docket No. 5882. 
Decided January 12, 1953. 







Failure to Pay Purchase Prices for Bananas — Default 


12 A.D. 53, followed. 






American Lime Corporation, of New York, New York, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 










PRELIMINARY STATEMENT 

This is a reparation proceeding under the perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on September 10, 1952. Formal com- 
plaint was filed on October 8, 1952. Complainant alleges that in 
August 1952, it sold and delivered to respondent two truckloads 
of bananas, but that respondent has failed to pay any part of the 
purchase price. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, were served upon respondent on November 
28, 1952. A copy of the report of investigation was served upon 
complainant on the same date. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer to the complaint should 
be filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint. Notwithstanding such 
notice, respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 

1. Complainant, American Lime Corporation, is a corporation, 
whose address is 100 North Moore Street, New York 13, New 
York. 

2. Respondent is an individual, Nick Polos, whose address is 
634 R. Third Avenue, Huntington, West Virginia. At the time of 
the transaction complained of herein, respondent was licensed 
under the Act. 


3. In the course of interstate commerce and by oral contracts, 
complainant sold to respondent the following two lots of selected 
green bananas on the dates and terms indicated: 


Date Commodity Unit Price Total Total Price 


8-11-52 126 Stems, 10930 Ibs. 6¢ Ib. f.o.b. $655.80 
Service Charge $5.47 
$661.27 
8-26-52 141 Stems, 11000 lbs. 6¢ Ib. f.o.b. $660.00 
Service Charge $5.50 
Trucking “ 34.60 
Reloading “ 22.00 


$62.10 
$722.10 


Total $1383.37 


4. Two lots of bananas meeting the specifications of the fore- 
going contracts were shipped by motor truck from New York, 
New York, in interstate commerce, to respondent at Huntington, 
West Virginia. 

5. Upon arrival at destination, respondent accepted the two 
lots of bananas in compliance with said contracts of sale, but has 
not paid the agreed purchase price of $1,383.37, including inci- 
dental charges, or any part thereof. 

6. Formal complaint was filed on October 8, 1952, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c)). 
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The facts thus admitted are that in August 1952, complainant 
sold to respondent two lots of bananas for $1,383.37 ; that bananas 
conforming to the terms of the contracts were shipped by com- 
plainant, in interstate commerce; that respondent accepted the 
bananas, but has not paid to complainant the total agreed pur- 
chase price of $1,383.37, or any part thereof. 


Respondents failure to pay promptly the agreed prices for the 
two lots of bananas is in violation of section 2 of the Act. Com- 
plainant should be awarded reparation in the amount of $1,383.37, 
with interest, and the facts should be published. 

















ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,383.37, with interest thereon 
at the rate of 5 percent per annum from September 1, 1952, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 










(No. 3378) 







DIXIE PRODUCE COMPANY v. MCCALL. PACA Docket No. 5881. De- 
cided January 13, 1953. 







Failure to Pay Purchase Prices for Fruits and Vegetables—Default 






12 A.D. 53, followed. 





Dixie Produce Co., of Columbia, South Carolina, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 








PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed April 15, 1952. Formal complaint 
was filed September 2, 1952. Complainant seeks an award of rep- 
aration in the amount of the alleged purchase prices of various 
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items of fresh fruit and vegetables sold and delivered to respond- 
ent in February 1952. 


A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on November 28, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on December 3, 1952. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant, Dixie Produce Company, is a corporation, 
whose address is State Farmer’s Market, Columbia, South Car- 
olina. 


2. Respondent is an individual, John McCall, whose address 
is P.O. Box 81, Maxton, North Carolina. At the time of the trans- 
action involved herein, respondent was licensed under the Act. 


3. In the course of interstate commerce, and by oral contract, 
complainant on February 10, 1952, sold to respondent the follow- 
ing fresh fruit and vegetables at the prices indicated, f.o.b. Co- 
lumbia, South Carolina: 


$4.00 $ 20.00 
2.75 27.50 
2.85 28.50 
2.00 4.00 

2.25 
2.75 8.25 
7.00 
2.25 4.50 
2.25 
2.00 6.00 
3.75 
2.50 25.00 


5 Boxes G. D. apples 
10 “ Winesap apples 
10 “ Delicious apples 
Bags rutabagas 
Box green onions 
Bags Red Bliss potatoes 
Crate lemons 
Bags onions, medium 
Bob Temple oranges 
Bags Thrifty potatoes 
Crate celery 
Boxes 250 oranges 


On cw te OR to 
® ® ®B ®B BODND 


_ 


Total $139.00 


4. Fruit and vegetables meeting the specifications of the fore- 
going contract were delivered to and accepted by respondent at 
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Columbia, South Carolina, and were transported by respondent 
to Maxton, North Carolina. 


5. In payment of the total purchase price of $139 for the fruit 
and vegetables, respondent tendered to complainant a check for 
$175 and received $36 in cash from complainant. The check was 
subsequently returned unpaid by the bank on which it was drawn, 
marked “Not enough funds.” There is due and owing to complain- 
ant from respondent the sum of $175. 


6. Formal complaint was filed September 2, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the agreed purchase price 
of the fresh fruit and vegetables, plus $36 in cash received by 
him from complainant in connection with the transaction, is in 
violation of section 2 of the Act. Complainant should be awarded 


reparation in the amount of $175, with interest, and the facts 
should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $175, with interest thereon at 
the rate of 5 percent per annum from March 1, 1952, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3379) 


HOLLANDER PRODUCE COMPANY v. GORDON. PACA Docket No. 
5879. Decided January 14, 1953. 


Failure to pay Purchase Prices for Vegetables — Default 
12 A.D. 53, followed. 
Mr. Richard M. Sauls, of Hollywood, Florida, for complainant. Miss Lenore 


H. Langford, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 





HOLLANDER PRODUCE CO. v. GORDON 
Cite as 12 A.D. 68 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on March 20, 1952. Formal com- 
plaint was filed on October 27, 1952. Complainant alleges that in 
December 1951, it sold and delivered to respondent a truckload 
of mixed vegetables, but that respondent has failed to pay any 
part of the agreed purchase price therefor. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division, Fruit and Vege- 
table Branch, were served upon respondent on November 7, 1952. 
A copy of the report of investigation was served upon complainant 
on November 8, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Samuel Hollander, trading 
as S. Hollander Produce Company, whose address is 1539 Wiley 
Street, Hollywood, Florida. 


2. Respondent is an individual, Nathan Gordon, whose address 
is 5th and Neal Streets, N. E., Washington, D. C. At the time of 
the transaction complained of herein, respondent was licensed un- 
der the Act. 


3. On or about December 26, 1951, in the course of interstate 
commerce, respondent contracted to purchase from complainant 
one truckload of mixed vegetables at prices f.o.b. shipping point, 
including transfer, labeling and brokerage charges, as shown be- 
low: 

Packages Commodity Price Amount 
73 Holland Valentine beans $2.85 $208.05 


13 " Fancy cucumbers 4.50 58.50 
11 * a s 4.00 44.00 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 68 


Packages Commodity Price Amount 
35 Holland Plentiful beans 2.00 70.00 
20 “ Crowder 2.50 50.00 
24 “ Fancy C. W. Peppers 7.50 180.00 

9 Choice C. W. Peppers 3.50 31.50 
Transfer, Labeling, Brokerage 29.51 


Total $671.56 


4. On or about December 26, 1951, complainant shipped, by * 
truck, mixed vegetables conforming to the terms of the contract © 
from loading point in the State of Florida, in interstate commerce, ~ 
to respondent at Washington, D. C. Upon arrival at destination, © 
respondent received and accepted the vegetables and made no com- 
plaint with respect thereto, but has not paid complainant the pur- 
chase price of $671.56, including incidental charges, or any part | 
thereof. 


5. Informal complaint was filed on March 20, 1952, which was | 
within nine months after the cause of action accrued. 


CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts © 
alleged in the complaint, as provided in the rules of practice (7 
CFR 47.8(c)). 

The facts thus admitted are that in December 1951, respondent 
contracted to purchase from complainant a truckload of mixed © 
vegetables; that vegetables conforming to the terms of the con- | 
tract were shipped by complainant, in interstate commerce; that 
respondent accepted the vegetables upon arrival; and that re- 
spondent has not paid to complainant the agreed price of $671.56, 
or any part thereof. 

Respondent’s failure to make payment promptly to complain- — 
ant for the vegetables sold to and accepted by him is in violation 
of section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $671.56, with interest, and the facts should 
be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $671.56, with interest thereon — 
at the rate of 5 percent per annum from January 1, 1952, until 
paid. 
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The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3380) 


OAKFIELD & ELBA GROWERS, INC. v. NEW CAPITAL FRUIT COM- 
PANY. PACA Docket No. 5880. Decided January 14, 1953. 


Failure to Pay Purchase Prices for Fruits and Vegetables—Default 


12 A.D. 53, followed. 


Oakfield & Elba Growers, Inc., of Elba, New York, complainant, pro se. 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on September 25, 1952. Formal com- 
plaint was filed November 12, 1952. Complainant seeks an award 
of reparation in the amount of the alleged purchase price of 400 
crates of tomatoes sold and delivered to respondent in August 
1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on November 25, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon the respond- 
ent on November 26, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Respondent has not filed an 
answer. The issuance of an order is, therefore, authorized without 
further proceedings. 
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FINDINGS OF FACT 


1. Complainant, Oakfield & Elba Growers, Inc., is a corpora- 
tion, whose address is Elba, New York. 


2. Respondent is an individual, Joseph Abraham, doing busi- 
ness as New Capital Fruit Company, whose address is 200 North 
Mill Street, Jackson, Mississippi. At the time of the transaction 
involved herein, respondent was licensed under the Act. 


3. In the course of interstate commerce and by oral contract, 
complainant on August 20, 1952 sold to respondent 370 crates of 
U. S. No. 2 tomatoes size 6 x 6 and larger, at $3.00 per crate, 
and 30 crates of U. S. No. 1 tomatoes, size 6 x 6 and larger, at 
$5.25 per crate, for a total price of $1,267.50, delivered Jackson, 
Mississippi. 

4. Tomatoes meeting the specifications of the foregoing con- 
tract were shipped by motor truck from Elba, New York, in inter- 
state comerce, to respondent at Jackson, Mississippi. Upon arrival 
at destination, respondent accepted the tomatoes in compliance 
with said contract of sale, and made no complaint with respect 
thereto. 


5. Respondent tendered its check in payment of the purchase 
price upon delivery of the tomatoes, but the check was twice re- 
turned by the bank upon which it was drawn, due to insufficient 
funds. The total purchase price of the 400 crates of tomatoes is 







































$1,267.50, no part of which has been paid by respondent to com- ] 
plainant. 
6. Formal complaint was filed November 12, 1952, which was 
within 9 months after the cause of action accrued. ‘ 
CONCLUSIONS : 
The failure of respondent to file an answer to the formal com- M 
plaint constitutes an admission of the facts alleged in the com- . 
plaint and a waiver of oral hearing, as provided in the rules of - 
practice (7 CFR 47.8(c)). . 
Respondent’s failure to pay promptly the agreed purchase price g 
for the 400 crates of tomatoes is in violation of section 2 of the} ,, 
Act. Complainant should be awarded reparation in the amount of f ., 
$1,267.50, with interest, and the facts should be published. 
he 
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pay to complainant, as reparation, $1,267.50, with interest thereon 
at the rate of 5 percent per annum from September 1, 1952, until 
paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3381) 


AL KAISER & Bros., INC. v. C & N Farms. PACA Docket No. 5677. 
Decided January 19, 1953. 


Evidence — Failure to Pay Allowance Agreement 


Where the evidence shows that the parties entered into an allowance agree- 
ment providing for the acceptance and payment of the purchase price 
by complainant to respondent of a carload of celery, and for the pay- 
ment by respondent to complainant of an allowance, and where the evi- 
dence further shows that complainant accepted and paid for the ship- 
ment but respondent has failed and refused to pay the allowance, held, 
respondent’s failure to pay the allowance is a violation of section 2 of 
the act for which reparation, with interest, should be awarded com- 
plainant. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainant. Mr. Daniel 
M. Feeley, of San Jose, California, for respondent. Mrs. Ilene M. Crig- 
ler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Complainant seeks to recover an allowance of $151.90 alleged to 
be due in connection with its purchase of a carload of celery from 
respondent. A copy of the formal complaint and a copy of the 
report of investigation prepared by the Regulatory Division, Fruit 
and Vegetable Branch were served by registered mail upon re- 
spondent on December 24, 1951. A copy of the report of investi- 
gation was served by registered mail upon counsel for complain- 
ant on November 12, 1951. Respondent denied liability in an an- 
swer to the complaint filed on January 16, 1952. 

Inasmuch as the amount involved is less than $500, the case is 
handled in accordance with the shortened method of procedure. 
Pursuant to such procedure, complainant filed an opening state- 
ment. Respondent failed to file an answering statement. 
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FINDINGS OF FACT 


1. Complainant, Al Kaiser & Bros., Inc., is a corporation 
whose post office address is 1425 South Racine Avenue, Chicago 8, 
Illinois. 

2. Respondent, C & N Farms, is a partnership composed of 
William McCoy Callahan and Kazuto Nose, whose post office ad- 
dress is Box 71, Milpitas, California. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about July 9, 1950, in the course of interstate com- 
merce, respondent sold and complainant purchased one carload 
of celery for an agreed purchase price of $1,345.75, f.o.b. Cali- 
fornia shipping point. On or about the date of sale respondent 
shipped from loading point in the State of California to com- 
plainant at Chicago, Illinois, 484 crates of celery in car PFE 
68238. 

4. Upon arrival of the shipment at destination, the parties 
entered into an allowance agreement whereby respondent agreed 
to pay to complainant 35¢ per crate, or $151.90, provided com- 
plainant would accept and pay for the shipment. In accordance 
with the agreement, complainant accepted and paid for the ship- 
ment. Respondent, however, has failed and refused to pay to com- 
plainant the sum of $151.90, or any part thereof. 


5. Informal complaint was filed January 2, 1951, which was 
within 9 months from the date on which the cause of action ac- 
crued. 


CONCLUSIONS 


Whereas the original sale contract herein was oral, there is no 
disagreement between the parties as to its terms. The allowance 
agreement was also oral. Complainant alleges that respondent 
agreed to an allowance of $151.90 in connection with the ship- 
ment, and complainant has submitted as written evidence of such 
agreement a copy of a telegram sent to respondent on August 1, 
1950, requesting payment; and a telegram dated August 2, 1950, 
to complainant from the broker indicating respondent had agreed 
to the allowance. In a letter addressed by W. M. Callahan for re- 
spondent to complainant on September 22, 1950, respondent re- 
ferred to the amount due, and stated that it was unable to make 
payment thereof until a certain claim had been collected by it 
from the railroad. At no time during the informal investigative 
stages of the complaint did respondent deny its liability for the 
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amount claimed. Respondent’s formal answer contains its first 
denial of liability, and respondent failed to submit any evidence 
in support of this answer. Upon the evidence of record we con- 
clude that the parties entered into a sales contract as alleged by 
complainant, and that they thereafter entered into an allowance 
agreement, as alleged by complainant. Complainant performed its 
obligations pursuant to the allowance agreement, but respondent 
has failed and refused to make payment in accordance therewith. 
Respondent’s failure to pay the allowance agreed upon is a viola- 
tion of section 2 of the act, for which reparation in the amount of 
$151.90, plus interest, should be awarded complainant. The facts 
should be published. 
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ORDER 


Within 30 days from the date hereof respondent shall pay to 
complainant as reparation $151.90, plus interest thereon at the 
rate of 5 percent per annum, from August 1, 1950, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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PACA Docket No. 5888. Decided January 19, 1953. 







Settlement between Parties — Dismissal 






Where the Department was notified by complainant’s attorney that respond- 
ent had paid to complainant the full amount in controversy, indicating 
that the complaint may be dismissed, the complaint, accordingly, is dis- 
missed. 

Mr. Arthur Slavin, of New York, New York, for complainant. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on November 13, 1952, complainant 
alleges failure on the part of respondent to pay the agreed pur- 
chase prices for a shipment of fresh fruit sold and delivered to 
respondent in July 1952. Respondent failed to file an answer to 
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the formal complaint and was, therefore, deemed to have admit- 
ted the allegations of the complaint. 


In view of such default on the part of respondent, the issuance 
of an order was authorized without further proceedings. Before 
an order was issued, however, the Department was notified by 
complainant’s attorney, in a letter dated January 6, 1953, that re- 
spondent has paid to complainant the full amount in controversy, 
indicating that the complaint may be dismissed. 


Accordingly, the complaint should be and is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 3383) 


GITOMER v. G & G PropucE. PACA Docket No. 5890. Decided Jan- 
uary 19, 1953. 


Failure to Pay Purchase Price for Vegetables, Plus Brokerage — 
Default 


12 A.D. 53, followed. 


Mr. Jacob H. Gitomer, of Millville, New Jersey, complainant, pro se. Miss 
Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on September 26, 1952. Formal com- 
plaint was filed on November 19, 1952. Complainant alleges that 
in September 1952, it purchased for and delivered to respondent 
one truckload of mixed vegetables, but that respondent has failed 
to pay any part of the purchase price, including a buying bro- 
kerage. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and 
Vegetable Branch, were served upon respondent on December 5, 
1952. A copy of the report of investigation was served upon com- 
plainant on December 4, 1952. 
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At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is an individual, Jacob H. Gitomer, whose ad- 
dress is 105 West Main Street, Millville, New Jersey. 


2. Respondent is an individual, Beatrice Marie Green, trading 
as G & G Produce, whose address is 1211 Northwest Twenty-first 
Street, Miami, Florida. At the time of the transaction complained 
of herein, respondent was licensed under the Act. 


3. On or about September 1, 1952, in the course of interstate 
commerce and by oral contract, complainant purchased for re- 
spondent’s account one truckload of mixed vegetables, at prices 


f.o.b. shipping point, including brokerage, as shown below: 


Packages Commodity Unit Price Total 
349 Bu. Peppers $1.71 $596.79 
100 Bu. Eggplant 1.50 150.00 
50 Bu. Beans 2.60 130.00 
15 Bu. Beans 2.40 36.00 


514 Bu. Commission 10 cents per Bu. 51.40 
Total $964.19 


4. On or about September 2, 1952, mixed vegetables conform- 
ing to the terms of the contract between the parties were pur- 
chased by complainant and shipped by motor truck from loading 
point in the State of New Jersey, in interstate commerce, to re- 
spondent at Miami, Florida. 

5. Upon arrival at destination, respondent received and ac- 


cepted the vegetables in compliance with said contract of sale, but 
has not paid the purchase price of $964.19, including brokerage, 


or any part thereof. 


6. Formal complaint was filed on November 19, 1952, which 
was within nine months after the cause of action accrued. 
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CONCLUSIONS 


Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint as provided in the rules of practice (7 
CFR 47.8(c)). 

The facts thus admitted are that in September 1952, complain- 
ant contracted to purchase for respondent a truckload of mixed 
vegetables; that vegetables which conformed to the terms of the 
contract were purchased and shipped by complainant, in inter- 
state commerce; that respondent has not paid to complainant the 
agreed purchase price of $964.19, including brokerage, or any 
part thereof. 

Respondent’s failure to make full payment promptly to com- 
plainant of the purchase price for the vegetables, plus brokerage, 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $964.19, with interest, and 
the facts should be published. 


ORDER 
Within 30 days from the date of this order, respondent shall 


pay to complainant, as reparation, $964.19, with interest thereon 

at the rate of 5 percent per annum from October 1, 1952, until paid. 
The facts and circumstances set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


(No. 3384) 


PACA Docket No. 5563. Decided January 21, 1953. 


Dismissal — Institution of Court Proceedings 


Where the controversy has been made the subject of a court proceeding, the 
complaint and counterclaim are dismissed without prejudice, since the 
Secretary has no authority to stay the court proceeding, and to proceed 
administratively would not only involve a conflict of jurisdiction but 
would place upon the parties the undue burden and expense of two pres- 
entations of the same controversy. 


Mr. Bobby Steel, of Nashville, Arkansas, for complainant. Respondents pro 
se. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 
This is a reparation proceeding under the Perishable Agricul- 
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tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
On May 38, 1951, complainant filed a formal complaint seeking to 
recover reparation in the amount of $1,492.25 for damages alleg- 
edly sustained in connection with its sale to respondent of several 
truckloads of peaches. Respondent * * * filed an answer to 
the complaint denying liability. Respondent * * * filed an 
answer to the complaint denying liability and also alleging that 
complainant owed him $200 in connection with another trans- 
action. None of the parties requested an oral hearing. Complain- 
ant filed a reply admitting liability for the amount claimed by re- 
spondent * * in the counterclaim. 

On November 11, 1952, the Department was notified by re- 
spondents that the controversy had been made the subject of a 
suit instituted by complainant in the District Court of * * * 
* * *, Texas, Seventh Judicial District. Upon inquiry, complain- 
ant confirmed this information and authorized dismissal, without 
prejudice, of the complaint pending before the Department. 

The Secretary has no authority to stay the court proceeding; 
and to proceed administratively in this situation would not only 
involve a con‘lict of jurisdiction but would place upon the parties 
the undue burden and expense of two presentations of the same 


controversy. Accordingly, the complaint and counterclaim should 
be, and are hereby dismissed without prejudice. 
Copies hereof shall be served upon the parties. 


(No. 3385) 
PACA Docket No. 5712. Decided January 22, 1953. 
Dismissal—Request of Complaint 


12 A.D. 75, followed. 


Messrs. Halverson & Applegate, of Yakima, Washington, for complainant. 
Messrs. Velikanje & Velikanje, of Yakima, Washington, for respondent. 
Mr. Robert G. Rue, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) 
involving 2,000 boxes of apples purchased by complainant from 








Reported, indexed and edited 
under the direction of 
KARL D. LOOS* 
By 
I. J. LOWE 
Attorney and Editor, Office of the Solicitor 


* Appointed January 19, 1958; appointment effective January 21, 1958. 








80 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 80 






respondent in January 1951 and which complainant alleged were 
not delivered in accordance with contract terms. Formal complaint 
was filed on February 18, 1952 and respondent filed an answer 
on March 20, 1952, denying liability. 

At respondent’s request an oral hearing was scheduled for Oc- 
tober 30,1952,at * * *, Washington. By letter dated October 
16, 1952, complainant’s attorneys requested postponement of the 
hearing in order that complainant might take certain depositions, 
which request was granted. On December 23, 1952, a letter was 
received from complainant’s attorneys requesting dismissal of the 
proceeding without prejudice and on December 30, 1952, a letter 
was received from respondent’s attorneys stating that they had 
no objection to the dismissal. Accordingly, the complaint is hereby 
dismissed without prejudice. 


Copies hereof shall be served upon the parties. 
















(No. 3386) 







PIERCE et al. v. HUBBARD. PACA Docket No. 5884. Decided Jan- 
uary 22, 1953. 







Failure to Pay Purchase Price for Watermelons — Default 






12 A.D. 58, followed. 





Mr. Robert R. Coffin, Jr., of Messrs. Rodin, Nelson & Coffin, of Turlock, 
California, for complainant. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agricul- 











tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). a 
Informal complaint was filed January 11, 1952. Formal complaint S] 
was filed October 8, 1952. Complainant seeks an award of repa- di 
ration in the amount of the alleged unpaid balance of the purchase ti 
price of 39,310 pounds of watermelons sold and delivered to re- to 
spondent in July 1951. to 
A copy of the report of investigation made by the Regulatory 

Division, Fruit and Vegetable Branch, was served upon complain- . 
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ant on November 22, 1952. A copy of the report of investigation 
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and a copy of the formal complaint were served upon respondent 
on November 20, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Samuel Otis 
Pierce and James R. Yates, doing business as Pierce and Yates, 
whose address is 120 Locust Street, Turlock, California. 


2. Respondent is an individual, R. Leo Hubbard, whose ad- 
dress is Orem, Utah. At the time of this transaction, respondent 
was not licensed under the act, but was subject to license and was 
subsequently issued a license after payment of the fee and accrued 


arrearage dating back to June 30, 1951. 

3. In the course of interstate commerce, and by oral contract, 
complainant, on July 22, 1951, sold to respondent 39,310 pounds 
of watermelons, less 2% shrinkage, at $37.50 per ton, f.o.b. ship- 
ping point, or for the total sum of $722.32. 


4, Watermelons meeting the specifications of the foregoing 
contract were shipped by motor truck from Turlock, California, 
in interstate commerce, to respondent at Orem, Utah. Upon ar- 
rival, respondent accepted the watermelons in compliance with 
said contract of sale, and made no complaint with respect thereto. 


5. Subsequent to acceptance of the watermelons, complainant 
agreed to reduce the original price from $722.32 to $577.32. Re- 
spondent thereupon paid $100 on account, reducing the amount 
due complainant to $477.32. Thereafter, respondent made an addi- 
tional payment of $40 on account, but has since failed and refused 
to pay the balance of $437.32, which amount is now due and owing 
to complainant from respondent. 


6. Informal complaint was filed January 11, 1952, which was 
within 9 months after the cause of action accrued. 
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CONCLUSIONS 

The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly to complainant the agreed 
adjusted purchase price for the watermelons is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $437.32, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $437.32, with interest thereon 
at the rate of 5 percent per annum from August 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3387) 


Sm GOODMAN & COMPANY v. LEVISON. PACA Docket No. 5641. 
Decided January 26, 1953. 


Evidence—Inference of Sale after Inspection—Lack of Right 

to Reject or Return Shipment—Failure to Prove Warranty of 

Suitable Shipping Condition — Failure to Pay Balance of 
Purchase Price—Damages 


Where complainant sought to recover the unpaid balance of the purchase 
price for a number of crates of corn sold to respondent, which corn was 
accepted by the latter but thereafter returned it to complainant who 
resold the corn under protest, and respondent alleged in defense of the 
claim that he did not purchase the corn from complainant, and that it 
was not up to contract, held, that (1) the contract between the parties 
contained no grade or quality requirements; (2) since respondent’s agent 
testified that he purchased and examined the produce for respondent, the 
inference is that this was a purchase after inspection with no warranties 
as to grade or quality; (3) respondent became liable for the purchase 
price when he accepted the corn (4) he had no right to reject or return 
the shipment; and (5) complainant is entitled to an award of reparation 
in the amount of the difference between the original purchase price and 
the net proceeds realized on resale of the commodity. 
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Mr. Sid Goodman, of Baltimore, Maryland, complainant, pro se. Mr. Na- 
thaniel Jacobs, of Wilkes Barre, Pennsylvania, for respondent. Mr. 
E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on May 25, 1951, complainant seeks 
to recover damages allegedly sustained as a result of respondent’s 
unlawful return of 200 crates of corn sold and delivered by com- 
plainant to respondent. A copy of the formal complaint and a copy 
of the report of investigation prepared by the Regulatory Divi- 
sion, Fruit and Vegetable Branch, were served by registered mail 
upon respondent on September 29, 1951. A copy of the report of 
investigation was served by registered mail upon complainant on 
September 27, 1951. Respondent filed a formal answer on October 
25, 1951, denying liability on the grounds that the corn was not 
purchased from complainant but from a third person and, further, 
that the corn did not meet contract requirements. 


Since the amount involved herein is less than $500, the case is 
handled in accordance with the shortened method of procedure. 
Pursuant to such procedure, complainant filed an opening state- 
ment. Respondent has failed to file an answering statement. 


FINDINGS OF FACT 


1. Complainant, Sid Goodman & Company, is a partnership 
composed of Sidney Goodman, Joseph Bosk, and William Berger, 
whose post office address is 58 Market Place, Baltimore, Maryland. 


2. Respondent is an individual, David Levison, trading as 
Farm House Market, whose post office address is Second Avenue 
and Pierce Street, Kingston, Pennsylvania. At the time of the 
transaction involved herein respondent was not licensed, but was 
subject to license under the act. On August 20, 1951, respond- 
ent was issued a license after payment of the $15 annual fee, and 
payment of arrearage fees dating back to July 1949. 

8. On or about May 3, 1951, in the course of interstate com- 
merce, respondent, through his Agent Abe Rashewsky, entered 
into a contract with complainant for the sale by complainant to 
respondent of 200 crates of corn at an agreed price of $3.25 per 
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crate (or $650) f.o.b. On or about the date of sale complainant 
delivered 200 crates of corn, by truck operated by Abe Rashewsky, 
from loading point in the State of Maryland to respondent in the 
State of Pennsylvania. 

4. Upon arrival of truck at destination, respondent accepted 
and unloaded the produce into his warehouse, The following day 
respondent returned the corn to complainant. Complainant pro- 
tested the return of the shipment and notified respondent by tele- 
gram dated May 5, 1951, that the corn would be sold for respond- 
ent’s account. 

5. The 200 crates of corn delivered to and returned by re- 
spondent were resold by complainant for net proceeds of $466.54. 
Complainant’s damages amount to the difference between this 
amount and the purchase price of $650, or $183.46. 

6. The formal complaint was filed on May 25, 1951, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


Complainant contends that the corn in controversy was sold 
to respondent through respondent’s agent, Abe Rashewsky. Re- 
spondent’s first ground of defense is that Rashewsky was not 
respondent’s agent but that, instead, the corn was purchased by 
respondent direct from Rashewsky. Respondent has submitted no 
evidence in support of this contention. In support of complainant’s 
contention, the record contains evidence that for approximately 
2 years prior to the transaction in question, complainant had sold 
various lots of produce to respondent through negotiations with 
Rashewsky acting as respondent’s agent, and that invoices were 
rendered by complainant direct to respondent and paid by re- 
spondent to complainant. With respect both to the general course 
of dealing between the parties, and also to the particular trans- 
action before us, the record contains a receipt for the 200 crates 
of corn signed by Abe Rashewsky; and a statement signed by Ra- 
shewsky stating that on May 8, 1951, the corn, together with 136 
crates of grapefruit and 190 bags of potatoes were “purchased 
and examined by me for Farmhouse Market.” The record also 
contains complainant’s invoice of May 5, 1951, showing a sale to 
Farm House Market of the corn, grapefruit, and potatoes men- 
tioned above. Respondent, upon receipt of the invoice from com- 
plainant, marked out the item for corn, noted on the bottom of the 
bill that he did not purchase the corn from complainant, and re- 
turned the invoice to complainant. Respondent, however, did not 
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and does not deny that he purchased the grapefruit and potatoes 
from complainant, and since no claim is made with respect to 
these items we assume that respondent paid complainant for them. 
We think the evidence in this case shows a course of dealing be- 
tween complainant and respondent whereby purchases were made 
from complainant by Abe Rashewsky acting as agent for re- 
spondent. The evidence further shows that this course of dealing 
prevailed in the instant case and that, as alleged by complainant, 
it sold the 200 crates of corn in controversy to respondent. 

It is contended further by respondent that the corn which it 
purchased from Rashewsky was not U. S. No. 1. The question as 
to the identity of the seller is disposed of above. The evidence 
shows that the contract between the parties contained no grade 
or quality requirements. Furthermore, Rashewsky says he “pur- 
chased and examined” the grapefruit, potatoes and corn for re- 
spondent, so the inference is that this was a purchase after in- 
spection, with no warranties as to grade or quality. 

Respondent became liable for the purchase price of $650 when 
he purchased and accepted the corn. He thereafter had no right 
to reject the shipment or return the corn to complainant. Never- 
theless, he did return it and complainant resold it, under protest, 


for net proceeds of $466.54. Respondent’s failure to pay complain- 
ant the difference between these two amounts, or $183.46, is in 
violation of section 2 of the act. Reparation for the latter amount, 
plus interest, should be awarded complainant, and the facts should 
be published. 


ORDER 
Within 30 days from the date hereof, respondent shall pay to 
complainant, as reparation, $183.46, plus interest thereon at the 
rate of 5 percent per annum from June 1, 1951, until paid. 
The facts and circumstances as set forth herein shall be pub- 


lished. 
Copies hereof shall be served upon the parties. 


(No. 3388) 
PACA Docket No. 5351. Decided January 29, 1953. 


Dismissal — Discharge in Bankruptcy 
Where respondent has been discharged in bankruptcy, the complaint is dis- 
missed. 
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Messrs. Wycoff, Gardner, Parker & Boyle, of Watsonville, California, for 
complainant. Respondent pro se. Mr. David S. Kaplan, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on March 29, 1950, complainant seeks 
to recover, as reparation, $2,765, which is alleged to be the un- 
paid balance of a guaranteed minimum amount to be paid by re- 
spondent in connection with the shipment by complainant of eight 
carloads of lettuce and carrots which were sold by respondent for 
the account of complainant. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Regulatory Division, Fruit and Veg- 
etable Branch, were served by registered mail upon respondent on 
May 1, 1950. A copy of the report of investigation was served by 
registered mail upon counsel for complainant on the same date. 
On May 22, 1950, respondent filed an answer to the formal com- 
plaint in which respondent denied liability and requested an oral 
hearing. Thereafter, the Department was informally advised that 
respondent had filed a petition in bankruptcy. 

On January 11, 1951, In the District Court of the United States 
for the Northern District of California, Southern Division, In the 
Matter of * * *, Bankrupt, In Bankruptcy No. 39452, 
* * *, Referee in Bankruptcy issued a “General Stay Without 
Notice.” Such order enjoined and stayed until further order of the 
court the continuation of designated actions commenced against 
the bankrupt, and referred specifically to the claim involved in 
this proceeding. In accordance with the order issued by the referee, 
further action in the proceeding pending before the Department 
was held in abeyance. The Department has now been furnished 
with an order of discharge of * * *, Bankrupt, respondent 
herein, dated October 22, 1952. Accordingly, the complaint in this 
proceeding should be and is hereby dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 3389) 
PACA Doc. No. 5786. Decided January 29, 1953. 


Dismissal — Motion for Discontinuance — Settlement 
between Parties 


12 A.D. 75, followed. 


Messrs. Marsh, Spaeder, Baur & Spaeder, of Erie, Pennsylvania, for com- 
plainant. Messrs. Cooper & Goodman, of Pittsburgh, Pennsylvania, for 
respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed May 26, 1952, complainant sought to 
recover a loss allegedly sustained on resale of 1,000 28-pound tins 
of York Imperial Ascorbic Treated (frozen) apples sold to re- 
spondent on January 17, 1951, and rejected by respondent. Both 
parties were served with copies of the Department’s report of in- 
vestigation by registered mail. Respondent was also served with 
a copy of the formal complaint. 

Respondent filed an answer on July 17, 1952, denying liability 
and alleging that it had never ordered the apples. Respondent re- 
quested an oral hearing. A hearing was scheduled to be held in 
the matter at * * *, Pennsylvania, on January 14, 1953. 

On January 12, 1953, complainant’s attorneys filed a motion to 
discontinue the proceeding for the reason that a satisfactory set- 
tlement had been reached between the parties. The motion for 
discontinuance is granted. Accordingly, the complaint should be 
and is hereby dismissed. 

Copies hereof shall be served upon the parties. 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 12 A.D. 88 


(No. 3390) 


JOHN H. POSTEL & SON v. JERSEY FARMERS EXCHANGE. PACA 
Docket No. 5896. Decided January 29, 1953. 


Failure to Pay Brokerage Fee — Default 


Where complainant alleged failure on the part of respondent to pay him a 
brokerage fee in connection with potatoes sold by him for respondent, 
held, that since respondent admitted the material facts alleged in the 
complaint by failing to file an answer, complainant is entitled to an award 
of reparation in the amount of the brokerage fee, with interest. 


Mr. John H. Postel & Son, of Pittsburgh, Pennsylvania, complainant, pro 
se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a e¢ seq.). 
Informal complaint was filed September 17, 1952. Formal com- 
plaint was filed October 29, 1951, in which complainant alleged 
failure on the part of respondent to pay complainant brokerage of 
$35 in connection with potatoes sold for respondent on or about 
July 30, 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on December 12, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on December 15, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of John H. Postel 
and John W. Postel, doing business as John H. Postel & Son, 
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whose address is 21st & Smallman Streets, Pittsburgh 22, Penn- 
sylvania. 

2. Respondent is an individual, Paul Shepard, doing business 
as Jersey Farmers Exchange, whose address is P. O. Box 28, 
Hightstown, New Jersey. At the time of the transaction involved 
herein, respondent was licensed under the Act. 


38. In the course of interstate commerce, on or about July 30, 
1952, respondent employed complainant as broker to negotiate the 
sale of one truckload of potatoes, and respondent agreed to pay 
complainant 10 cents per cwt. as brokerage. 


4. On July 30, 1952, complainant sold for the account of re- 
spondent one truckload, approximately 300 100-lb. bags of U. S. 
No. 1, Size A potatoes, and 50 100-lb. bags of U. S. No. 1, Size 
B potatoes to Monheim’s Wholesale Produce, Uniontown, Penn- 
sylvania, for shipment on August 1, 1952. The contract of sale 
was negotiated by complainant in accordance with respondent’s 
instructions. 

5. Respondent refused to make shipment of the potatoes under 
the contract, and has not paid any part of the earned brokerage 
of $35 to complainant. 


6. Formal complaint was filed October 29, 1952, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay complainant for brokerage services 
rendered in connection with the sale of the potatoes is in violation 
of section 2 of the Act. Complainant should be awarded repara- 
tion in the amount of $35, with interest, and the facts should be 


published. 


ORDER 


Within 30 days from the date of this order respondent shall 
pay to complainant, as reparation, $35, with interest thereon at 
the rate of 5 percent per annum, from August 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 3391) 


SITKIN Bros., INC. v. THE KILLMON COMPANY. PACA Docket No, 
5893. Decided January 29, 1953. 


Failure to Pay for Brokerage and for Services—Default 


12 A.D. 88, followed. 


Sitkin Bros., Inc., of New York, New York, complainant, pro se. Miss Lenore 
H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
Informal complaint was filed on September 17, 1952. A formal 
complaint was filed on November 13, 1952, alleging failure on the 
part of the respondent to pay $566.24 for brokerage earned and 
services rendered in connection with 17 shipments of potatoes and 
onions, sold for respondent during June and July 1952, to buyers 
in the States of New York, Massachusetts and Pennsylvania. 

A copy of the formal complaint and a copy of the report of in- 
vestigation prepared by the Regulatory Division, Fruit and Vege 
table Branch, were served upon respondent on December 4, 1952. 
A copy of the report of investigation was served upon complainant 
on the same date. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing, and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


\ | 
34 FINDINGS OF FACT 


1. Complainant, Sitkin Bros., Inc., is a corporation, whose 
address is 204 Franklin Street, New York 13, New York. 


2. Respondent is an individual, Francis D. Killmon, trading 
as The Killmon Company, whose address is Keller, Virginia. At 
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the time of the transactions complained of herein, respondent was 
licensed under the Act. 


8. During June and July 1952, in the course of interstate com- 
merce, respondent employed complainant as broker to negotiate 
contracts for the sale of various truckloads of potatoes and onions. 


4. Contracts of sale were negotiated by complainant, in ac- 
cordance with instructions given by respondent, resulting in the 
shipment by respondent of 17 truckloads of produce from Keller, 
Virginia, to purchasers in New York, Massachusetts, and Penn- 


sylvania, as follows: 


Brokerage 

Date sold To whom sold Destination and/or stencil 
June 16, 1952 Karrat Bros. Utica, N. Y. $ 28.00 
June 19, 1952 Karrat Bros. Utiea, N. ¥. 24.80 
June 20, 1952 L. Jacobson & Bro. New York, N. Y. 44.00 
June 28, 1952 Karrat Bros. Utica, N. Y. 23.70 
June 23, 1952 J. Lipshitz S. Deerfield, Mass. 22.80 
June 1952 Jose A. Elias New York, N. Y. 102.00 

(Stenciling) 10.20 
June 1952 Elias & Fiol New York, N. Y. 35.00 
June 1952 J. Lipshitz S. Deerfield, Mass. 26.50 
June 1952 Thurman Baum New York, N. Y. 17.44 
June 1952 S. Kallish & Sons Philadelphia, Pa. 20.00 
June 1952 Elias & Fiol New York, N. Y. 30.00 
June 1952 Sam Gordon Patchogue, L. I. 24.00 
June 1952 Thurman Baum New York, N. Y. 20.80 
June 1952 Jose A. Elias New York, N. Y. 61.00 

(Stenciling) 6.10 
July 1, 1952 8B. Kerner Huntington Sta., L. I. 20.00 
July 1, 1952 Thurman Baum New York, N. Y. 18.00 
July 7, 1952 Jose A. Elias New York, N. Y. 29.00 

(Stenciling) 2.90 


Total $566.24 


5. Respondent has not paid any part of the agreed brokerage 
and service charges due the complainant. 


6. Formal complaint was filed on November 13, 1952, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 
Failure of respondent to file an answer to the formal complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in the rules of practice (7 


CFR 47.8(c)). 
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The facts thus admitted are that complainant negotiated con- 
tracts for the sale of potatoes and onions by the respondent; that 
respondent agreed to pay complainant for brokerage and services 
in connection with said sales; and that respondent has not paid 
complainant the total agreed amount of $566.24, or any part 
thereof. 

The failure of respondent to pay complainant for brokerage and 
services rendered is in violation of section 2 of the Act. Repara- 
tion should be awarded complainant in the amount of $566.24, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $566.24, with interest thereon 
at the rate of 5 percent per annum from August 1, 1952, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 3392) 


PACA Docket No. 5352. Decided January 29, 1953. 
Dismissal — Discharge in Bankruptcy 


12 A.D. 85, followed. 


Mr. Meyer J. Gordon, of Needham, Massachusetts, for complainant. Respond- 
ent pro se. Mrs. Ilene M. Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed on April 3, 1950, complainant seeks 
to recover, as reparation, $335.07, which is an unpaid deficiency 
allegedly incurred by complainant in connection with its sale of 
a carload of lettuce for the account of respondent. 

A copy of the formal complaint and a copy of the report of in- 
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vestigation prepared by the Regulatory Division, Fruit and Vege- 
table Branch, were served by registered mail upon respondent 
on May 1, 1950. A copy of the report of investigation was served 
by registered mail upon counsel for complainant on April 28, 1950. 
On May 22, 1950, respondent filed a formal answer in which re- 
spondent denied liability and requested an oral hearing. 

Inasmuch as the amount involved herein was less than $500, 
further steps were taken in the case in accordance with the short- 
ened method of procedure provided by the rules of practice. Pur- 
suant to such procedure, complainant requested that the complaint 
and all the papers filed therewith be considered as its opening 
statement. Respondent was given until July 25, 1950, to file an 
answering statement. Respondent, however, failed to file an an- 
swering statement. The Department thereafter was informally 
advised that respondent had filed a petition in bankruptcy. 

On January 11, 1951, In the District Court of the United States 
for the Northern District of California, Southern Division, In the 
Matter of * * *, Bankrupt, In Bankruptcy No. 39452, 
* * * Referee in Bankruptcy, issued a “General Stay Without 
Notice.” Such order enjoined and stayed until further order of the 
court the continuation of designated actions commenced against 
the bankrupt, and referred specifically to the claim involved in 
this proceeding. In accordance with the order issued by the referee, 
further action in the proceeding pending before the Department 
was held in abeyance. The Department has now been furnished 
with an order of discharge of * * *, Bankrupt, respondent 
herein, dated October 22, 1952. Accordingly, the complaint in this 
proceeding should be and is hereby dismissed. 


Copies hereof shall be served upon the parties. 
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(No. 3393) 


TROPICANA IMPORTING Co., INC. v. TURNER’S BANANAS. PACA 
Docket No. 5844. Decided January 29, 1953. 


Evidence—Inference of Sale after Inspection—Failure to Prove 
Warranty of Suitable Shipping Condition — Failure to Pay 
Balance of Purchase Price—Default 


Where complainant alleged failure on the part of respondent to pay him the 
balance of the purchase price of several lots of bananas sold by it to 
respondent, held, that since respondent admitted the material facts al. 
leged in the complaint by failing to file an answer, complainant should be 
awarded reparation in the amount of the total adjusted contract price, 


Tropicana Importing Company, Inc., of Tampa, Florida, complainant, pro se, 
Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed on August 21, 1952. Formal com- 
plaint was filed on December 1, 1952. Complainant seeks an award 
of reparation in the amount of the alleged unpaid balance of the 
purchase prices of 5 lots of bananas sold and delivered to respond- 
ent in June and July 1952. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on December 12, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on December 11, 1952. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with sec- 
tion 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of the 
facts alleged in the complaint. Respondent has not filed an answer. 
The issuance of an order is, therefore, authorized without further 
proceedings. 


FINDINGS OF FACT 
1. Complainant, Tropicana Importing Co., Inc., is a corpora- 
tion, whose address is 215 N. 11th Street, Tampa, Florida. 
2. Respondent is an individual, R. D. “Dick” Turner, doing 
business as Turner’s Bananas, whose address is 1050 Murphy 
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Avenue, S. W., Atlanta, Georgia. At the time of the transactions 
involved herein, respondent was licensed under the Act. 

3. In the course of interstate commerce, and by oral contracts, 
complainant sold to respondent the following five lots of bananas 
on the dates and terms indicated: 

Invoice No. 

1971-6/20/52-20530# 575 Stems Special Nic Bananas at $.04 $ 821.20 
1971-6/20/52-22350# 461 Stems Select Nic Bananas at .05 1117.50 
1987-6/27/52-19730# 434 Stems Select Nic Bananas at .045 887.85 
1993-7/7/52- 23510# 574 Stems Ship Run Nic Bananas at .035 822.85 
1993-7/7/52- 28910# 715 Stems Special Nic Bananas at .03 867.30 


$4516.70 
Wharfage (5 Trucks) 65.00 


Total $4581.70 


4. Five lots of bananas meeting the specifications of the fore- 
going contracts were shipped by motor trucks from loading point 
in the State of Florida, in interstate commerce, to respondent at 
Atlanta, Georgia. Upon arrival at destination, respondent accepted 
the bananas in compliance with said contracts of sale, and made 
no complaint with respect thereto. 


5. The total purchase price of the five lots of bananas is $4,- 
581.70, on which respondent was granted allowances and credits 
totalling $1,601.55, leaving due and owing to complainant the sum 
of $2,980.15, no part of which has been paid. 


6. Formal complaint was filed December 1, 1952, which was 
within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, as provided in the rules of 
practice (7 CFR 47.8(c)). 

Respondent’s failure to pay promptly the total adjusted contract 
price for the five lots of bananas is in violation of section 2 of the 
Act. Complainant should be awarded reparation in the amount of 
$2,980.15, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,980.15, with interest thereon 
at the rate of 5 percent per annum from August 1, 1952, until paid. 
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The facts and circumstances set forth herein shall be published, 
Copies hereof shall be served upon the parties. 


(No. 3394) 


BOULDIN v. NASH. PACA Docket No. 5894. Decided January 30, 
1953. 


Failure to Pay Balance of Net Proceeds on Strawberries Shipped 
on Consignment Basis — Default 


Where complainant alleged failure on the part of respondent to pay him the 
balance of the net proceeds due him on a number of crates of strawberries 
shipped by complainant to respondent on consignment, held, that since 
respondent admitted the material facts alleged in the complaint by failing 
to file an answer, compli#inant should be awarded reparation for the 


balance of the net proceeds. 


Mr. T. W. Bouldin, of Fackler, Alabama, complainant, pro se. Miss Lenore H, 
Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 

This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
Informal complaint was filed June 18, 1951. Formal complaint 
was filed November 3, 1952. Complainant seeks an award of rep- 
aration in the amount of the alleged unpaid balance of the net 
proceeds due him on 48 crates of strawberries shipped by com- 
plainant to respondent on consignment in May 1951. 

A copy of the report of investigation made by the Regulatory 
Division, Fruit and Vegetable Branch, was served upon complain- 
ant on December 5, 1952. A copy of the report of investigation 
and a copy of the formal complaint were served upon respondent 
on December 7, 1952. 


At the time of service of the formal complaint, respondent was 
notified in writing that an answer to the complaint should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Respondent has not filed an answer. The issuance of an 
order is, therefore, authorized without further proceedings. 
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FINDINGS OF FACT 

1. Complainant is an individual, T. W. Bouldin, whose address 
is Fackler, Alabama. 

2. Respondent is an individual, Robert Nash, whose address 
is Atlanta Wholesale Produce Market, 1050 Murphy Avenue, At- 
lanta, Georgia. At the time of the transaction involved herein, re- 
spondent was licensed under the Act. 

3. In the course of interstate commerce, complainant on May 
12, 1951, shipped 48 crates of strawberries by motor truck from 
Fackler, Alabama, in interstate commerce, to respondent at At- 
lanta, Georgia to be sold by respondent for the account of com- 
plainant. 

4, Upon arrival respondent accepted the 48 crates of straw- 
berries in compliance with the contract between the parties and 
sold the berries for the account of complainant. On May 21, 1951 
respondent rendered an accounting to complainant showing gross 
sales of $243, commission charges of $24.30, and net proceeds of 
$218.70, of which respondent has paid only $100 to complainant. 


5. Informal complaint was filed June 18, 1951, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes an admission of the facts alleged in the com- 
plaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay complainant promptly the full 
amount of the net proceeds for which the 48 crates of strawberries 
were sold is in violation of section 2 of the Act. Complainant 
should be awarded reparation in the amount of $118.70, with in- 
terest, and the facts should be published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $118.70, with interest thereon 
at the rate of 5 percent per annum from June 1, 1951, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 





